



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































558 MILITARY GOVERNMENT AND MARTIAL LAW.

to act with precision and dispatch when the hour of action
arrives, or all is lost.

654. The military authorities proceed to the extremities of
martial law to preserve society and government from some great
danger, either present or immediately impending. They may,
indeed, sit supinely and let disorder and treason run their
course. They may plead in extenuation of this that they are
not called upon to interpose the military arm in the regulation
of civil affairs. In such an emergency the civil power is left
to struggle with disturbing elements beyond their ability suc-
cessfully to manage. As a result, society is distracted, the
ordeily conduct of affairs impeded, and the people deprived, for
the time being, of protection to person and property. By
adopting this course the military would run no risk of prose-
cutions for assumption of authority. But would it be the
patriotic course? Would it be that which the law-abiding
portion of the community would have them adopt? 1f not;
if those who are interested in maintaining and perpetuat-
ing good civil goveinment piefer to have the military in-
tetfete in those great emergencies which sometimes arise,
and with which the ordinary civil authorities cannot contend,
they must see to it when the soldiers—not from love of power,
but from public-spirited motives or a sense of duty—do inter-
pose, that they are not afterwards unreasonably pursued by
civil actions because the measures they then adopted might
not in all instances be susceptible of a strictly technical defence
under the rules of tbe civil judicature. This may be considered
certain: If this course be pursued towards them in one in-
stance, their military successors will be very cautious how they
incur similar liabilities.

655. Ultimately the responsibility must rest upon those en-
trusted with the civil administration to determine upon such
occasions whether it be better to permit accumulating dangers
to run their course. at whatever sacrifice of law, order, life, and
property, until license has spent itself and civil government can
again properly perform its functions, or to make way for the
military more speedily to restore the civil power, even if this
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costs the temporary forefeiture of a portion of the rights, privi-
leges, and immunities of the citizens involved. This is the case
of ordinary rebellion, insurrection, or disturbances which set
at defiance the powers of government over districts more or less
extensive. When open war exists, and the commander within
his own territory is operating in face of the enemy, his liberty
of action is greater. It is then for him to decide what meas-
ures, restrictive or suppressive of civil authority, the success
of his military movements may render necessary. Not that
he may even then wanton with power at the expense of his
fellow-citizens. Far from it. But, having exercised his ac-
knowledged right of self-determination as to what is necessary
for military success under the circumstances, even though this
include martial law in his immediate vicinity, he is to the
fullest entitled to every consideration which springs out of a
charitable construction of his acts when viewed in the light of
the dangers surrounding and responsibilities devolving upon
him at the time. )

656. In Commonwealth v. Shortall' the Supreme Court of
Penunsylvania remarked: ‘‘While the military are in active
service for the suppression of disorder and violence, their rights
and obligations as soldiers must be judged by the standard
of actual war. No other standard is possible, for the first
and overwhelming duty is to repress disorder, whatever the
cost, and all means which are necessary to that end are law-
ful. The situation of troops in a riotous and insurrectionary
district approximates that of troops in an enemy’s country,
and in proportion to the extent and violence of the overt acts
of hostility shown is the degree of severity justified in the
means of repression. The requirements of the situation in
either case, therefore, shift with the circumstances, and the
same standard of justification must apply to both. The only
difference is the one already adverted to—the liability to sub-
sequent investigation in the courts of the land after the res-
toration of order.”

1. Atlamtic Reporter, 55, p. 956.



CHAPTER XXVIIL
RESPONSIBILITY OF SUBORDINATES.

657. It may become an important question for subordinates
how far the orders of military superiors justify them before the
civil law in the exercise of martial-law powers. ‘ Inferiors are
required to obey strictly and to execute promptly the lawful
orders of the superiors appointed over them.” ' They are not
required to obey unlawful orders. Yet the subordinate who
assumes to determine what is lawful does so under grave re-
sponsibility. The presumption of law is against him. He
must remove it or stand without justification. And this in the
military profession means much to his disadvantage. Not that
the penalty which may attach to trial and conviction by a
court-martial may be so great, although the blot thus cast on

.one’s record is to be shunned; but, let it once be understood
that a soldier hesitates to obey orders and his usefulness re-
ceives a fatal stroke. His superiors no longer implicitly trust
him, and no greater misfortune can befall a soldier, be he high
or low, than to lose the confidence of his superior officers. It
cannot be too firmly impressed on the mind of the military
man that the first and last duty of the soldier is cheerful obedi-
ence. It is not for him to hesitate except to determine how
his orders can most faithfully be executed, not only in letter,
but in spirit. This cheerful obedience to the powers that be is
the foundation of discipline, which itself is the soul of the mili-
tary system—unot discipline inspired by terror, but based upon
affection for and pride in the profession and a willingness, even
anxiety, to do whatever will enhance its credit and honor. So
simple does the matter of obedience to orders appear that its
importaace is.often overlooked by soldiers themselves. Expe-
rience, however, makes plain the simple truth that no more

1. Paragraph 1, Regulations, Army U, S.
560 -
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vital principle inheres to the military code, and that it well
deserves the prominence given it as the leading article of the
Regulations of the Army.

658. Yet the Regulations enjoin obedience to lawful orders
only, leaving the inference that if unlawful they are of no bind-
ing force. The interesting question at once arises, Who is to
judge upon this point? The law, strictly interpreted, places
this responsibility upon the subordinate. In Commonwealth v.
Blodgett ef al., the distinguished Chief-Justice of Massachusetts
adverted to the subject of military responsibility in the follow-
ing terms: ‘It has been argued, upon the ground of the evi-
dent hardships of the case, that men ought not to be held re-
sponsible for acts done in obedience to orders which they are
compelled to obey under severe military discipline. But this
is not the true principle, and it would be dangerous in the ex-
treme to carry it out into its consequences. The more general
and the sounder rule is, that he who does acts injurious to the
rights of others can excuse himself, as against the party in-
jured, by pleading the lawfw! commands of a superior whom he
is bound to obey. A man may be often so placed in civil life,
and more especially in military life, as to be obliged to execute
unlawful commands on pain of severe legal consequences. As
against the party giving such command he-will be justified;
in foro conscieniie he may be excusable; but toward the party
injured the act is done at his own peril, and he must stand
responsible.!

659. The rule may sometimes appear to be unjust, but it is
based on public policy and flows from the consideration that
society should be protected from the evil-doer, who may not be
permitted to evade the consequences of his unlawful acts by
pleading the orders of anyone, for no one has a right either to
set the laws at defiance or authorize another to do so. Still, as
regards members of the military profession, the workings of the
rule are liable to be so harsh that judges are moved sometimes
not only to temper justice with great mercy, but, so far as

1. 10 Metcalf (Mass.), p. 56 e seq.
— 38—
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practicable, to transfer the responsibility to the officer who is-
sued the illegal order. The subordinate is certainly in a most
trying position when called upon to obey an order which he
deems to be illegal. If he disobey and his judgment be at
fault, he is without recourse; he must answer to his commander
for disobedience and to the law for any resulting evil conse-
quences within its cognizance. If, on the other hand, he obey,
yielding his judgment of the law to the soldietly instinct of
obedience, and that judgment prove to have been correct, he
stands without any defence which the law, strictly construed,
can admit as a justification. And even though he disobey and
his view of the law prove to be correct here, while the law
vindicates him, still, unless it be a most flagrant case of illegal
orders, such as seldom arises, he may find that his legal tri-
umph has impaired his reputation as a willing, obedient soldier.
660. No wonder that courts, when they pass judgment in
such cases, yield a willing ear to the promptings of humanity,
and place, so far as possible, responsibility for violations of the
law upon superiors who initiate them, rather than upon subor-
dinates whose actions, in carrying into execution the orders of
those whom the law has placed over them, are wholly invol-
untary. ‘‘Except in a plain case of excess of authority, where
at first blush it is apparent and palpable to the commonest
understanding that the order is illegal,” said the court in Mc-
Call v. McDowell, “I cannot but think that the law should
excuse the military subordinate when acting in obedience to
the orders of his commander. Otherwise he is placed in the
- dangerous dilemma of being liable in damages to third parties
for obedience to an order, and to the loss of his commission and
disgrace for disobedience thereto.’’!
W 661. The court further remarked in this case that it was not
necessary to the ends of justice that the subordinate or soldier
should be responsible for the illegal order of a superior; that in
any case the party injured can have but one satisfaction, which
might and should be obtained from the really responsible

1. Deady, J., 1 Abbott, pp. 212-229.
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party—the officer who gave the illegal order. In civil life the
rule is well settled otherwise, but the circumstances of the two
cases are entirely different. In civil life the two parties are
equal in the eye of the law; the subordinate, unlike the soldier,
does not act upon compulsioan, but is a free agent and at liberty
to exercise his judgment in the premises.

662. As a result of the law as thus expounded, Captain
Douglass, a co-defendant who kept plaintiff, a citizen, in prison
under an illegal order of McDowell, the superior, was declared
not liable in damages, and given his costs and expenses in the
suit. McDowell was held responsible; but the rule was laid
down that although plaintiff was entitled to somne damages,
they were to be compensatory only, and not vindictive or ex-
emplary, unless it could be shown that the illegal order was
issued with evil intention or from bad motive.!

663. This opinion of a learned and experienced judge de-
serves careful consideration. The principle upon which it pro-
ceeds conserves at once the public interests by maintaining
discipline in the Army and the private rights of the citizen by
holding to a just responsibility those who invade them. The
case is this: On hearing, at San Francisco, California, of
the assassination of President Lincoln, one McCall, it was al-
leged, publicly gave expression to feelings of rejoicing, and
was arrested therefor under an order published by General
McDowell, commanding that military department. The dis-
trict was not under martial law. Having been confined in
Fort Alcatraz upon arrest, where Captain Douglass com-
manded, McCall, upon release, brought suit against both these
military officers for his illegal arrest and imprisonment. The
court, in disposing of the case, ruled: (1) That the order was
illegal; (2) that plaintiff was entitled to recover; (3) that the
order sprang not from improper, but good motives, involving
the public peace and safety; (4) that consequently only com-
pensatory damages were recoverable; (5) that for ill-treat-

1. See also to same effect as to damages, Milligan 7. Hovey, 3 Bissell,
p- 13-
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ment at Alcatraz, unless it could be traced directly to Douglass,
McDowell was responsible; (6) that Douglass, acting under or-
ders, was not liable for the arrest and imprisonment.

664. Like other principles of the law, the rule of responsi-
bility applicable to military subordinates who tread the thorny
path of obedience to the illegal orders of their superiors, has re-
ceived the impress of an advancing and refining civilization.
The older rule of the English law made no distinction between
the civil obligations of soldiers and other citizens at any time.!
Nor can the rule even now be said to be otherwisc firmly estab-
lished, although the reasoning and conclusions of the court in
the case just referred to indicate a change towards more liberal
judicial rulings.

665. The reasoning of the Supreme Court of the United
States in Martin ». Mott, and the conclusions as to the duty of
obedience drawn therefrom, were much to the same effect.?
This was a case where a drafted militiaman had refused to be
mustered into the service of the United States, because, as he
alleged, the President had made the order in a case of contem-
plated by the law under which he professed to act. The court
held that the President had a right to determine when the mil-
itia should be called out, and this decision was conclusive upon
all other persons. The service required was military, the com-
mand of a military nature. In such cases every delay and
every obstacle to an efficient and immediate compliance neces-
sarily tended to jeopardize the public interests. *‘While sub-
ordinate officers and soldiers are pausing to consider whether
they ought to obey, or are scrupulously weighing the evidence
of the facts upon which the commander-in-chief exercises the
right to demand their services,” it remarked, ‘‘the hostile en-
terprise may be accomplished without the mearns of resist-
ance. If a superior officer has a right to contest the orders
of the President upon his own doubt of the exigency having
arisen, it must be equally the right of every inferior officer and

1. Lord Campbeli’s Lives of the Chief-Justices, Vol. 3, p. 91. 2. 12
Wheaton, p. 19.
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soldier; and any act done by any person in furtherance of such
orders would subject him to responsibility in a civil suit, in
which his defence must finally rest upon his ability to re-estab-
lish the facts by competent proof. Such a course would be
subversive of all discipline, and expose the best-disposed offi-
cers to the chances of ruinous litigation. Besides, in many
instances, the evidence upon which the President might decide
that there is imminent danger of invasion might be of a nature
not constituting strict legal proof, or the disclosure of the evi-
dence might reveal important events of State, which the public
interests, and even safety, might imperiously demand to be
kept in concealment.”

666. A subordinate stands in a different position from the
superior when he obeys, and may be absolved from liability
for executing an order which it was criminal to give. The
question is, Had accused reasonable cause for believing in the
necessity of the act which is impugned? and in determining
this point a soldier may take the orders of the person in com-
mand into view as proceeding from one who is better able to
judge and well informed; and, if the circumstances are such
that the command may be justifiable, he should not be held
guilty for declining to decide that it is wrong, with the re-
sponsibility incident to disobedience, unless the case is so
plain as not to admit of a reasonable doubt. A soldier conse-
quently runs little risk in obeying any order which a man of
common sense so placed would regard as warranted by the
circumstances.!

In the case of a soldier, or guard, who shot and killed an
escaping military prisoner, the United States Circuit Court
said: “Under the common law an officer having custody of a
prisoner charged with a felony may take his life if it become
absolutely necessary to prevent his escape. The military
code practically abolishes distinctions between felonies and
misdemeanors. The same principle applies to a soldier in the
performance of his duty who, in doing so, killed an escaping

1. Hare, Constitutional Law, p. 920.
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prisoner. ‘The sentinel could not be successfully prosecuted
unless the act were manifestly beyond the scope of his au-
thority, or were such that 2 man of ordinary sense and under-
standing would know that it was illegal, and, if he acted in
good faith and without malice, he would not be criminally
liable.”t

667. To the citizen who regards the maintenance of society
under the protection of law as the great end and aim of govern-
ment, the principles of law here announced must be particularly
gratifying. The soldier no longer here appears as the natural
enemy of his country and mankind, bent only upon rearing his
fortunes upon the liberties of the people which he has pros-
trated in the dust. On the contrary, he appears the friend as
well as defender of the people. But discipline in any military
establishment is indispensable. Obedience in all armies is the
first rule of the soldier. And yet, neither the discipline of the
Army nor the public safety seems, according to these enlight-
ened views, to require the sacrifice of subordinates whose only
desire has been loyally to carry out orders of their superiors.

668. It is to be regretted that this question of responsibility
for executing illegal military orders should, by conflicting ju-
dicial decisions, be left in the least doubt. The reasonable
rule, which at the same time absolutely guards the rights of
the citizen, is that laid down in McCall’s case. As there men-
tioned, the citizen whose rights are assailed is entitled to but
one satisfaction; that he may have against the superior who
issued the illegal order, why not compel him to seek this means
of redress? Such a rule, universally recognized, would foster
a proper spirit of discipline in the Army; in this all classes,
particularly the civil community and property-owners, are
deeply interested; for, as experience has shown, an illy disci-
plined military is a menace to government; a source of weak-
ness, not of strength. Besides, it would fix responsibility cer-
tainly and at all events, and obviate lukewarm prosecutions;
for where both judge and jury feel that in equity if not in law

1. Federal Reporter, 31, p. 710.
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the wrong person is being prosecuted, justice is not apt to be
zealously or even fairly administered.

669. It has been said that if the commands of the superior be
illegal and obviously so, the inferior who obeys cannot avoid
responsibility; if illegal, and not obviously so to the ordinary
understanding, he will not be held liable for obedience; if legal,
and yet the inferior believes it to be otherwise and disobeys, he
will be triable by court-martial; if legal, yet not obviously so,
the subordinate is not answerable for disobedience.!

But it is apprehended that in the present state of the law as
generally expounded, he who obeys an illegal order, whether
obviously so or not, may, in the strict construction of the law,
be held responsible. On the other hand, if the order be legal,
and he assuine to disobey, he may be held responsible not only
for the military, but the civil consequences. In the latter case,
that the subordinate doubted the legality is no defence what-
ever. In the first instance, it is true that, from tenderness of
feeling, courts are inclined to make a broad distinction between
orders that are plainly illegal to the ordinary mind and those
wherein the legality is doubtful, holding the subordinate liable
in the first case, and in the other giving weight to every circum-
stance that can operate in his favor, which, as a rule, amounts
practically to immunity from liability.

670. ‘I do not think, however,” said Mr. Justice Stephen,
in his History of the Criminal Law, ‘‘that the question how far
superior orders would justify soldiers or sailors in making an
attack upon civilians has ever been brought before the courts of
law in such a manner as to be fully considered and determined.
Probably upon such an argument it would be found that the
order of a military superior would justify his inferiors in exe-
cuting any orders for giving which they might fairly suppose
the superior officer to have good reasons. * * * The doc-
trine that a soldier is bound under all circumstances whatever
to obey his superior officer would be fatal to military discipline
itself, for it would justify the private in shooting the colonel

1. Lieutenant Young, Military v. Mobs (1888).
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by the orders of the captain, or in deserting to the enemy on the
field of battle by the order of his immediate commander. * *
The only line that presents itself to my mind is that a soldier
should be protected by orders for which he might reasonably
believe his officer to have good grounds.””*

671. Upon the same subject, Willes, J., remarked: ‘I hope
I may never have to determine that difficult question, How far
the orders of a superior officer are a justification? Were I com-
pelled to determine that question, I should probably hold that
the orders are an absolute justification in time of actual war—
at all events, as against enemies or foreigners—and, I should
think, even with regard to English-born subjects of the crown,
unless the orders were such as could not legally be given. I
believe that the better opinion is that an officer or soldier acting
under the orders of his superior—not being necessarily or mani-
festly illegal —would be justified by his orders.”?

Commenting upon these views, Mr. Dicey, in his Introduction
to the Study of the Constitution of England, observes: “A
critic were rash who questioned the suggestion of a jurist
whose dicta are more weighty than most considered judgments.
The words, moreover, of Mr. Justice Willes enounce a principle
which is in itself pre-eminently reasonable. If it be not ad-
mitted, results follow as absurd as they are unjust; every sol-
dier is called upon to determine on the spur of the moment
legal subtleties which, after a lengthy consultation, might still
perplex experienced lawyers, and the private ordered by his
commanding officer to take part in the suppression of a riot
runs the risk, if he disobeys, of being shot by order of a court-
martial, and if he obeys, of being hanged under sentence of
a judge. Let it further be carefully noted that the doctrine
of Mr. Justice Willes, which is approved by the criminal code
commissioners, applies, it would seem, to criminal liability only.
The soldier or policeman who, without full legal justification,

1. Pp. 205-6. 2. Keightly v. Bell, 4 Foster & Finlason's Reports,
pp. 763-90.
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assaults or arrests a civilian, incurs (it is submitted), even
though acting under orders, full civil liability.” !

672. Yet the principle of immunity in such cases is not fully
established; and though the weight of decisions is tending
that way, the older rule of law, that he who under any circum-
stances obeys an illegal order may he held responsible for the
results, cannot be said to be reversed, though its strictness is
impaired. In regard to the disobedience of a legal order, when
it is not obviously so, the principle never can be admitted that
the subordinate is not responsible for disobedience. Nowhere,
in any military system, certainly not in that of the United
States, is the idea for one moment tolerated that a subordinate
can with impunity disobey a lawful order. The claim that it
was not obviously legal to an ordinary understanding would be
as unsoldierly as it would be unavailing.?

673. Nor does it signify whether subordinates act singly or
collectively; the rule of responsibility of members of martial-
law tribunals, for instance, is identical with that of the indi-
vidual. The reason for this is apparent. Such tribunals ex-
ist by virtue only of an order issued by a military superior,
who either has or assumes to have authority to convene them.
The members of the court are, therefore, proceeding under
military orders as certainly as though each member had re-
ceived a distinct order to do a certain thing. The difference is,
that here each has associated with him others in the allotted
work given them by a common superior. Such tribunals be-
long in the category of inferior courts in the sense that, when
their authority is questioned, the person who has acted under
it must be able to show that jurisdiction existed.® All courts
must have jurisdiction of persons and causes to render their
proceedings valid. Superior courts of general iurisdiction are
supposed by law to have this until the contrary be shown.
Members of inferior courts, however, can only justify when he

1. Appendix, p. 422. 2. Whiting, War Powers, 10th edition, p. 182;
Hall v. Howd, 10 Conn., p. 514. 3. 19 Johnson, p. 7; 20 Johnson, p. 343;
3 Cranch, p. 337.



570 MILITARY GOVERNMENT AND MARTIAL LAW.

who claims right or exemption under the decree or judgment
shows jurisdiction affirmatively.

674. The tribunal will decide whether or not it has jurisdic-
tion. It may, indeed, happen that a question will arise on this
point, as in rare instances has occurred. In such cases it is
the duty of the tribunal to proceed with the business before it,
under such orders as the convening authority may give. That
is the rule laid down by the military authorities. It is a safe
and proper rule, conducive to discipline and the prompt ad-
ministration of justice through the instrumentality of military
tribunals. It proceeds upon the principle that obedience to
orders among military men is a first duty; that where a ques-
tion arises upon the legality of the order, the subordinate dis-
obeys at his peril; and that in matters which have been so
carefully considered as those which deliberately and formally
are referred to a military tribunal for its determination, the
convening officer has had time and opportunity fully to pass
upon the question of their legality, and in his decision the
court should acquiesce without factious opposition.! Of course
this does not excuse the members if the matter referred to the
court is one which, obviously, and without reflection, is seen
to be beyond the cognizance of the court. We can scarcely
conceive of such-a case in an intelligently conducted service,
yet if it arose, it would then be necessary for the court to de-
cide whether or not it would proceed in a matter clearly be-
yond its jurisdiction under all the responsibilities attached to
such a line of conduct.

675. But it is not the question of jurisdiction which possibly
may arise between commander and subordinates that now is
being treated of; it is that question arising before the civil
courts when military officers are called upon to vindicate their
actions as members of martial-law tribunals. And here the
rule of responsibility attaching to inferior courts applies. If
the tribunal had apparent jurisdiction upon the facts spread
before it, after opportunity given all parties to be heard, the

1. 1 Opinions of Attorney-General, p. 233.
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members are not liable because subsequently it might appear
that there had been a mistake as to the facts. They can only
judge of the facts laid before them, and if these give jurisdic-
tion, they are not liable.! Nor does it matter that the charges
are not drawn up with that particularity which characterizes
pleadings at common law, and which under the pressure of
modern business requirements are being pruned of their ver-
biage by statutes. Certainty is indeed essential. The time,
place, who the offender is, and the character of his offence
must clearly appear. But this may be set out in the baldest
terms.?

676. Jurisdiction being had, members of military tribunals
are not liable unless it can be shown that they acted mali-
ciously; and the difficulty of making out such a case is hardly
greater than the improbability that they have so acted. Such
tribunals unite in themselves the functions of judge and jury.
They decide upon the effect of evidence, and construe the law
applicable to the case before them. The members are not
liable because they form an erroneous judgment upon the facts
proved, or as to what facts were proved, or the mode of proving,
In common law, if a magistrate return a regular conviction,
the matter being within his jurisdiction, it is good in law,
although he was wholly wrong. On the other hand, to kill a
convicted murderer is itself murder, unless done in the man-
ner prescribed by law. In the case of Linford v. Fitzroy,® the
court remarked that no action would lie against a magistrate
for anything done by him in the discharge of his judicial duty
without proof of actual malice or ill-feeling, or bad evidence.
And so in regard to military tribunals; if the proceedings are
regular under the law and usage of the service, it does not add to
the legal liability of those who participate therein that after-
wards it should transpire that the accused was innocent, unless
bad motives on the part of the members be shown.! The law

1. Lowther v. Lord Randor, 8 East’s Reports, p. 173. 2. 5 Barnwall

& Adolphus’ Reports, p. 681 (1833); 1 Opinions of Attorney-General, p.
294. 3. 13 Queen’s Bench Reports, p. 230. 4. Finlason, Martial Law, p. 99.
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governing in such cases is similar to that applicable to actions
for malicious prosecution. The true grounds for the latter ac-
tions are the plaintiff’s innocence, and the claim that it was not
an honest prosecution of justice. Yet if the grand jury have
found an indictment, the defendant in an action for malicious
prosecution will not be found to show probable cause, but the
plaintiff will be constrained to show malice and iniquity in the
prosecution. And if the party were convicted, even though
judgment were reversed on appeal, it is impossible for an action
for malicious prosecution to succeed unless the trial court can
be fixed with malice, and even then the prosecutor in the orig-
inal cause must be fixed with it in order to render him liable.?

1. Saville v. Roberts, 1 Lord Raymord's Reports, p. 374; Jones 7.
Gwyn, 1 Wilson’s Reports, p. 91; Reynolds v. Kennedy, 1 Wilson’s Re-
ports, p. 232,



CHAPTER XXIX.
BiLis oF INDEMNITY.

677. It has been the usage in England to pass bills of in-
demnity, after martial law has ceased, to protect from prose-
cution those who then were called upon to exercise unusual
military authority. To some extent this has been followed
in the United States.

678. Where martial law has been carried into execution
pursuant to positive statute, as in Ireland in 1803 and Rhode
Island in 1842, or in numerous instances in British islands and
colonies, such bills could only indemnify against prosecution
for acts done in excess of what customary practices under mar-
tial law would justify. The statutes, which either directly insti-
tute martial law or lodge in the chief executive authority to
exercise this power under defined circumstances, carry their
own immunity for acts done under that law, provided he does
not transcend its ordinary limits. Hence the Supreme Court
of the United States, in referring to the Rhode Island rebellion,
said that it was a state of war; and the established government
by proclaiming martial law resorted to the rights and usages of
war to maintain itself and overcome the unlawful opposition.
And notwithstanding the provision in the Federal Constitu-
tion,* securing the people in their persons, houses, papers, and
effects against unréasonable searches and seizures, and always
in any event upon duly certified warrants, the court in its
opinion justified an officer who had entered a house without
such warrant while martial law prevailed.

679: After the cessation of martial law in Jamaica in 1865,
a bill of indemnity was passed by the colonial legislature. It
became an interesting question what protection this act afforded

1. Article 4, Amendments.
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those who, in the performance of their duty, had been instru-
mental in enforcing that law. Upon this point the home
Government took the advice of the law officers of the crown.
As a result the Secretary of State informed the colonial gov-
ernor that the effect of the Indemnity Act was not to cover acts
of either the governor or subordinate officers, unless such as,
in case of the former, he might reasonably and in good faith
have considered to be proper for putting an end to the insur-
rection, or such as, in case of subordinates, had been done under
and in conformity with the orders of superior authority; or, if
done without such orders, to have been done in good faith and
under a belief, reasonably entertained, that they were proper
for the suppression of the insurrection and for the preservation
of the public peace on the island. Regarding measures taken
under military authority, the important announcement was
made that the proclamation of martial law, under the island
statute, operated within the declared district to give as com-
plete indemnity as the Indemnity Act itself. As to civilians
who within the proclaimed district had acted bona fide for
the suppression of the rebellion—even without military or-
ders—they had a protection secured to them by the Indemnity
Act which they might not obtain from the mere operation of
martial law. To acts beyond the proclaimed district the In-
demnity Act had no applicability.

680. Thus the principle of immunity for acts under martial
law enunciated by the Supreme Court of the United States im-
pliedly, and by the English Government explicitly, was in sub-
stance the same—namely, that, martial law having been legally
instituted, for acts which reasonably and with fair intendment
lie within the domain of military customs, both officers and
men are justified, and a bill of indemnity adds nothing to their
security. It is simply a statute of repose as to such cases.

681. Under this view of the law, bills of indemnity are neces-
sary only for the protection either of those civilians who, how
worthy soever their motives, unite in martial-law measures
without being impelled by the coercion of military authority,
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or of the military themselves when they resort to excessive
measures, not clearly warranted by the customs of war, yet'
adopted in perfect good faith, for the public interest.

682. It may be asked, Why the necessity for bills of indem-
nity, if what is lawful under the laws carries within itself its
own immunity at such times? Why not allow what is unlawful
to justify itself as best it may when this becomes necessary?
The answer is, that such a course would be contrary to public
policy, for it would expose to prosecution those who, amidst
scenes of unusual disturbance and danger, were obliged for the
public safety to adopt stringent measures of control, but which
the law, strictly or perhaps liberally construed, might not war-
rant. Out of abundance of caution, therefore, bills of indemnity
have sometimes been enacted for their protection. While in Eng-
land this is the usual practice, it has not been considered neces-
sary in the United States. No bill of indemnity followed the
exercise of martial law in Rhode Island by legislative, nor at
New Orleans, nor upon either occasion when martial law was
instituted in Washington Territory by executive authority, nor
were such bills ever thought of in connection with the exercise
of martial-law power under the Reconstruction Acts of 1867.

683. The frequency with which martial law was resorted to
during the Civil War by both the Union and Confederate au-
thorities was a striking feature of that contest. The proclama-
tion of the President of the United States of the 24th of Septem-
ber, 1862, was sweeping in its terms.! It set at naught the
usual safeguards of the civilian in time of peace, both as regards
security of person and property. This was necessary that full’
effect might be given to the unusual powers assumed by the Pres-
ident in the first instance, and now conferred upon him by the
legislature. It was not a time which admitted of a wavering
policy. Still, by carrying the President’s orders into effect,
officers rendered themselves liable to civil prosecutions. It
therefore becume necessary to protect them.? Hence, the acts
before mentioned of May 11, 1866, and March 2, 1867, were

1. Ante, Sec. 528 et seq. 2. See ante, Sec. 533.
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passed, ‘‘among other things,” to use the language of the Su-
preme Court of the United States, ‘‘to protect parties from lia-
bility to prosecution for acts done in the arrest and imprison-
ment of persons during the existence of the rebellion, under
orders or proclamations of the President, or by his authority or
approval, who were charged with participation in the rebellion.
or as aiders or abettors, or as being guilty of disloyal practices
in aid thereof, or any violation of the usage or laws of war.”” !

684. In this case a provost-marshal had, pursuant to the
President’s instructions, as it was maintained, arrested without
warrant a civilian for persuading a soldier to desert, and, after
keeping him in confinement for several months, released him
without trial. The officer, in his defence, set up the President’s
orders as his justification. The Supreme Court remarked upon
this point that, granting that the statutes were not liable to
any constitutional objection, still they did not change the rule
«of pleading when the defence is set up in a special plea, or
«dispense with the exhibition of the order or authority upon
‘which the defendant relied. Nor did they cover all acts done
by officers in the military service of the United States simply
because they were acting under the general authority of the
iPresident as commander-in-chief of the armies of the United
“States. The acts of Congress only covered what was done
under orders or proclamations issued by the President or under
s authority; and there was no difficulty in the defendant set-
ting forth such orders or proclamations, whether general or
-special, if there were any applicable to the case. And although
Ain its decision the Supreme Court did not pass upon the consti-
tutionality of the acts in question—that point not being before
them—it is a significant fact that these acts were referred to in
terms of commendation as measures which an exigency had
rendered necessary.

685. In Mitchell v. Clark these acts of Congress were again
«carefully and fully considered. The case arose in St. Louis,

1. Bean v. Beckwith, 18 Wallace, p. 5:0; see also Beckwith v. Bean,
B8 Otto, p. 266.
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Missouri, when General Schofield was in command there. It
has been before remarked that the military commanders in that
department during the Civil War resorted to forced contribu-
tions, under the martial-law power, from citizens whose loyalty
was at least doubtful, for the purpose of making less uncom-
fortable the situation of Union refugees who had been driven
into the city from portions of the State occupied by rebels.t
Among others of this description, who enjoyed the protection
of the Union Army only, as alleged, to plot against it in the
dark, was Clark, the defendant in error, who either was openly
disloyal or strongly tinctured with disloyalty. Pursuant to-
the United States military policy indicated, the rents due to-
Clark on certain real estate were seized upon. This, it will be-
observed, was an act which martial law alone could justify.
The city where the real estate was situate was, and had always
been, within Federal control. The State was never declared
to be in a condition of rebellion. Military authority over
civiliaus and civil matters could only be exercised there, there-
fore, by virtue of martial-law power. After the war Clark
brought action against the officer who had, in obedience to-
superior military authority, appropriated his rents. The de-
fendant set up in defence the fourth and seventh sections of
the act of March 3, 1863. The fourth section provided that any
order of the President, or issued pursuant to his authority,.
made at any time during the existence of the rebellion, should
constitute a sufficient defence to any action or prosecution for
acts done under or by virtue of such order, or any law of Con-
gress; while the seventh section limited the bringing all such
actions to two years after the passage of the law.

686. The Supreme Court, after citing the provisions of the-
acts of March 3, 1863, and of May 11, 1866, which last greatly
enlarged the indemnifying scope of the former, proceeded:*
“It is not at all difficult to discover the purpose of all this legis-
lation. Throughout a large part of the theatre of the Civil
War the officers of the Army, as well as many civil officers, were-

1. A;t;e, Sec. 207 et seq. 2. 110 U. S,, p. 633.
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engaged in the discharge of very delicate duties among a class of
people who, while asserting themselves to be citizens of the
United States, were intensely hostile to the Government, and
were ready and anxious at all times, though professing to be
non-combatants, to render every aid in their power to those en-
gaged in active efforts to overthrow the Government and de-
stroy the Union. For this state of things Congress had pro-
vided no adequate legislation. Some statutes were passed
after delay of a general character, but it was seen that many
acts had probably been done by these officers in defence of the
life of the nation for which no authority of law could be faund,
though the purpose was 'good and the act a necessity. The
act of 1863 and the amendatory act of 1866 seem to have well
considered the subject. By the fourth section of the act of
1863 Congress undoubtedly intended to afford an absolute de-
fence as far as it had power to do so.”” The court then sus-
tained the defense of the statutory limitation to the action
provided in the seventh section of the act.

687. In Beard v. Burts the Supreme Court held that the acts
of March 3, 1863, and May 11, 1866, extended protection to all
persons for acts they had taken in subordination to the military
authorities engaged in conducting the war, and conferred upon
them the same exemption from liability to suit which belonged
to the President, the Secretary of War, and department com-
manders. If these expressions of the supreme Federal tribunal
did not go to the extent of sustaining affirmatively the constitu-
tionality of the acts of Congress in question, they did by the
strongest implication. The question of constitutionality was
not directly before the court for decision; had it beem, the
language used can leave scarcely a doubt as to what the opinion
of the court upon this point would have been.

688. We have thus reviewed the exercise of military au-
thority over the civil community, both in foreign lands and
within our own territory. We have seen that, rightly regu-
lated, the people under free governments have no just cause
of anxiety from this source. There all authority, military and
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othe-, is exercised subject to a proper system of checks and
balances.

639. The purpose of a military force is to wage war against
the arm:d enemies of the State. That is what officers are
trained fo:-, the object for which expensive armaments are
maintained. That is the duty in which the soldier takes
pride. Herein he finds the path to fame. The rule by the
sword over the civil commuanity in a district distracted either
by war or lesier disturbances has nothing attractivejto the
military mind. It may upon occasion he necessary, but it
appears as a necessary evil only. Government of some kind
is a necessity, and any government is better than none at
all. This, however, does not make the military duty moie
attractive.

692. There is only one reason why the military is resorted to
for governmental purposes—namely, that it possesses the phys-
ical and thence the moral power to cause its mandates to be re.
spected. It is not oaly fair, but absolutely necessary, that the
military commander and his subordinates be sustained in the
reasonable use of authority they now must exercise. They
may not with impunity abuse it. But what is then done is en-
titled to generous interpretation until evil intent be made to
appear. What authority lies strictly within the jurjsdictional
line may not be easy of speedy determination; and yet prompt
action may be requisite or direst consequences follow, The law
i1 its regard for its own dignity and perpetuity on the one
haad, and the rights of the citizen on the other, is not unmind-
ful of this fact. It weighs any ca<e arising in the balance of
its enviionments, holding to stiict account heie, and making
charitable allowances there, that justice may fairly, evenly, and
impartially be meted out to all—ruler and subject alike. In
this reckoning the circumstances of peril as they appeared at
the time operate with preponderating influence; and inquiry
is directed to ascertain, not whether that was done which the
law in times of quiet and good oidet only will justify, but
wiet2r the line of conduct adapted to the facts as they,actu-
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ally existed, or reasonably were thought to exist, was pursued
with due solicitation for the rights of individuals, the needs
of society, the demands of government. All these interests
are involved, and must receive consideration. Hence it is ap-
propriate that indemnity acts should hush in the repose of
oblivion what in good faith those in power are thus impelle |
to do while guarding with the strong military arm the welfate
of all concerned.



APPENDICES.

APPENDIX I

HEADQUART&RS OF THE ARMY
NATIONAL PALACE OF MEXIcO, September 17, 1847.
<«

[General Orders, No. 287.]

The General-in-Chief republishes, with important additions, the Genmeral
Orders, No. 20, of February 19, 1847 (declaring martial law), to govern
§all who mav be concerned.

1. It is still to be apprehended that many grave offences, not provided
or in the act of Congress ‘‘establishing rules and articles for the govern-
ment of the armies of the United States,” approved April 10, 1806, may
again be committed—by, or upon, individuals of those armies in Mexico,
pending the existing war between the two Republics Allusion is here
made to offences, any one of which, if committed within the United States
or their organized Territories, would, of course, be tried and severely
punished by the ordinary or civil courts of the land.

2, Assassination, murder, poisoning, rape, or the attempt to commit
either; malicious stabbing or maiming; malicious assault and battery,
robbery, theft; the wanton desecration of churches, cemeteries, or other
religious edifices and fixtures; the interruption of religious ceremonies
and the destruction, except by arder of a superior officer, of public or
private property, are such offences.

3. The good of the service, the honor of the United States, and the
interest of humanity imperiously demand that every crime enumerated
above should be severely punished.

4. But he written code, as above, commonly called the Rules and
Articles of War, does not provide for the punishment of any one of those
crimes, even when committed by individuals of the Army upon the persons
or property of other individuals of the same, except in the very restricted
case in the gth of those articles; nor for like outrages committed by the
same class of individuals upon the persons or property of a hostile country,
except very partially in the s1st, 52d, and 55th articles; and the same code
is absolutely silent as to all injuries which may be inflicted upon individ-
uals of the Army, or their property, against the laws of war, by individuals
of a hostile country

581
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5. It is evident that the ggth article, independent of any reference to
the restriction of the 87th, is wholly nugatory in reaching any one of those
high crimes.

6. For all the offences, therefore, enumerated in the second paragraph
above, which may be committed abroad in, by, or upon the Army, a
supplemental code is absolutely needed.

7. That unwritten code is martial law, as an addition to the written
military code prescribed by Congress in the Rules and Articles of War, and
which unwritten code all armies in hostile countries are forced to adopt,
not only for their own safety, but for the protection of unoffending inhab-
itants and their property about the theaters of military operations against
injuries, on the part of the Army, contrary to the laws of war.

8. From the same supreme necessity martial law is hereby declared as
a supplemental code in and about all cities, towns, camps, posts, hospitals,
and other places which may be occupied by any part of the forces of the
United States in Mexico; and in and about all columns, escorts, convoys,
guards, and detachments of the said forces while engaged in prosecuting
the existing war in and against the said Republic, and while remaining
within the same. '

9. Accordingly, every crime enumerated in paragraph No. 2 above,
whether committed—(1) by any inhabitant of Mexico, sojourner, or traveler
therein, upon the person or property of any individual of the United States
forces, retainer or follower of the same; (2) by any individual of the said
forces, retainer or follower of the same, upon the person or property of
any inhabitant of Mexico, sojourner or traveler therein; or (3) by any
individual of the said forces, retainer or follower of the same, upon the
person or property of any other individual of the same forces, retainer
or follower of the same, shall be duly tried and punished under the said
supplemental code.

10. For this purpose it is ordered that all offenders, in the matters
aforesaid, shall be promptly seized, confined, and reported for trial before
military commissions, to be duly appointed as follows:

11. Every military commission, under this order, will be appointed,
governed, and limited, as nearly as practicable, as prescribed by the 65th,
66th, 67th, and 97th of the said Rules and Articles of War, and the pro-
ceedings of such commissions will be duly recorded in writing, reviewed,
revised, disapproved or approved, and the sentences executed—all, as
near as may be, as in the cases of the proceedings and sentences of courts-
martial; provided, that no military commission shall try any case clearly
cognizable by any court-martial; and provided, also, that no sentence of
a military commission shall be put in execution against any individual
belonging to this Army which may not be, according to the nature and
degree of the offence, as established by evidence in conformity with
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known punishments in like cases in some one of the States of the United
States of America,

12. The sale, waste or loss of ammunition, horses, arms, clothing, or
accoutrements by soldiers is punishable under the 37th and 38th Articles
of War. Any Mexican or resident or traveler in Mexico who shall pur-
chase of any American soldier either horse, horse equipments, arms, am-
munition, accoutrements, or clothing shall be tried and severely punished
by a military commission as above.

13. The administration of justice, both in civil and criminal matters,
through the ordinary courts of the country, shall nowhere and in no de-
gree be interrupted by any officer or soldier of the American forces, ex-
cept (1) in cases to which an officer, soldier, agent, servant, or follower of
the American Army may be a party; and (2) in political cases—that is,
prosecutions against other individuals on the allegations that they have
given friendly information, aid, or assistance to the American forces.

14. For the ease and safety of both parties in all cities and towns
occupied by the American Army, a Mexican police shall be established,
and duly harmonized with the military police of said forces,

15. This splendid capital, its churches and religious worship, its con-
vents and monasteries, its inhabitants and property are, moreover, placed
under the special safeguard of the faith and honor of the American Army.

16. In consideration of the foregoing protection, a contribution of
$150,000 is imposed on this capital, to be paid in four weekly installments
of thirty-seven thousand five hundred dollars ($37,500) each, beginning
on Monday next, the 2oth instant, and terminating on Monday, the r11th
of October.

17. The Ayuntamiento, or corporate authority of the city, is spe-
cially charged with the collection and payment of the several installments.

18. Of the whole contributions to be paid over to this Army, twenty
thousand dollars ($20,000) shall be appropriated to the purchase of extra
comforts for the wounded and sick in hospital; ninety thousand dollars
($90,000) to the purchase of blankets and shoes for gratuitous distribu-
tion among the rank and file of the Army; and forty thousand dollars
($40,000) reserved for other necessary military purposes.

19. This order will be read at the head of every company of United
States forces serving in Mexico, and translated into Span’sh for the
in"orination of Mexicans.
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APPENDIX II

INSTRUCTIONS FOR THE GOVERNMENT OF ARMIES OF THE UNITED
STATES IN THE FIELD.

SECTION 1.
Martial Law.

1. A place, district, or country occupied by n enemy stands, in
cousequence of the occupation, under the martial law of the invading or
occupying army, whether any proclamation declaring martial law, or any
public warning to the inhabitants, has been issued or not. Martial law
is the immediate and direct effect and consequence of occupation or
conquest.

The presence of a hostile army proclaims its martial law,

*ArrictE XLII.  Territory is considered occupied when it is actually
placed under the authority of the hostile army.

The occupation applies only to the territory where such authority ts estab-
lished and in o position to assert itself.

2, Martial law does not cease during the h s ile occupation, except
by special proclamation, ordered by the cominander-in-chief; or by spe-
cial mention in the treaty of peace concluding the war, when the occu-
pation of a place or territory continues beyond the conclusion of peace as
one of the conditions of the same.

3. Martial law in a hostile country consists in the suspension, by
the occupying military authority, of the criminal and civil law, and of the
domestic administration “nd governinent in the occupied place or ter-
ritory, and in the substitution of military rule and force for the same, as
well as in the dictation of general laws, as far as miilitary necessity re-
quires this suspension, substitution, or dictation.

The commander of the forces may proclaim that the administration
of all civil and penal law shall continue either wholly or in part, as in times
of peace, unless otherwise ordered by the military authority.

4. Ma-tial law is simply military authority exercised in accordance
with the laws and usages of war. Military oppression is not martial law;
it is the abuse of the power which that law confers. As martial law is
executed by military force, it is incumbent upon those who administer it
to be strictly guided by the principles of justice, honor, and humanity—
virtues adorning a soldier even more than other men, for the very reason
that he possesses the power of his arms against the unarmed.

ArTicLE L. No general penalty, pecuniary or oth- wise, can be in-
flicted on the population on account of the acts of individuals for which it
annot be regarded as collectively responsible.

*The articles in italics are from the Hague Conference Code, nroclaimed by the
President of the United States, April 11, 1902 (G. O., §2, A. G, 0., 1902),
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Military,Jurisdiction.

5. Martial law should be less stringent in places and countries fully
occupied and fairly conquered. Much greater severity may be exercised
in places or regions where actual hostilities exist, or are expected and must
be prepared for. Its most complete sway is allowed—even in the com-
mander’s own country—when face to face with the enemy, because of the
absolute necessities of the case, and of the paramount duty to defend the
country against invasion.

To save the country is paramount to all other considerations.

6. All civil and penal law shall continue to take its usual course in
the enemy’s places and territories under martial law, unless interrupted
or stopped by order of the occupying military power; but all the functions
of the hostile government—Ilegislative, executive, or administrative—
whether of a general, provincial, or local character, cease under martial
law, or continue only with the sanction, or, if deemed necessary, the
participation of the occupier or invader.

7. Martial law extends to property, and to persons, whether they
are subjects of the enemy or aliens to that government.

8. Consuls, among American and European nations, are not diplo-
matic agents. Nevertheless, their offices and persons will be subjected
to martial law in cases of urgent necessity only: their property and
business are not exempted. Any delinquency they commit against the
established military rule may be punished as in the case of any other in-
habitant, and such punishment furnishes no reasonable ground for inter-
national complaint.

9. The functions of Ambassadors, Ministers, or other diplomatic
agents, accredited by neutral powers to the hostile government, cease,
so far as regards the displaced government; but the conquering or occu-
pying power usually recognizes them as temporarily accredited to itself,

10. Martial law affects chiefly the police and collection of public
revenue and taxes, whether imposed by the expelled government or by
the invader, and refers mainly to the support and efficiency of the Army,
its safety, and the safety of its operations.

ARrTICLE LI. No tax shall be collected except under a written order and
on the responsibility of a commander-in-chief.

This collection shall only take place, as far as possible, in accordance
wilth the rules in existence and the assessment of taxes in force.

For everv payment a receipt shall be given to the laxpayer.

ARTICLE LII. Neither requisition in kind nor services can be demanded
from communes or inhabitanis except for the necessities of the army of occu-
pation. They must be in proportion to the resources of the country, and of
such a nature as not to involve the population in the obligation of taking part in
military operations against their counlry,
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These requisstions and services shall only be demanded on the authority of
the commander in the locality occupied.

The contributions tn kind shall, as far as possible, be paid for in ready
money; if not, their receipt shall be acknowledged.

11. The law of war does not only disclaim all cruelty and bad faith
concerning engagements concluded with the enemy during the war, but
also the breaking of stipulations solemnly contracted by the belligerents
in time of peace, and avowedly intended to remain in force in case of war
between the contracting powers.

It disclaims all extortions and other transactions for individual gain;
all acts of private revenge, or connivance at such acts.

Offences to the contrary shall be severely punished, and especially so
if committed by officers.

12, Whenever feasible, martial law is carried out in cases of indi-
vidual offenders by military courts; but sentences of death shall be ex-
ecuted only with the approval of the Chief Executive, provided the urgency
of the case does not require a speedier execution, and then only with the
approval of the chief commander.

13. Military jurisdiction is of two kinds: first, that which is con-
ferred and defined by statute; second, that which is derived from the
common law of war. Military offences under the statute law must be tried
in the manner therein directed; but military offences which do not come
within the statute must be tried and punished under the common law of
war. The character of the courts which exercise these jurisdictions de-
pends upon the local laws of each particular country.

In the armies of the United States the first is exercised by courts-
martial, while cases which do not come within the Rules and Articles of
War, or the jurisdiction conferred by statute on courts-martial are tried
by military commissions.

Military Necessity.

14. Military necessity, as understood by modern civilized nations,
consists in the necessity of those measures which are indispensable for
securing the ends of the war, and which are lawful according to the modern
law and usages of war.

15. Military necessity admits of all direct destruction of life or limb
of armed enemies, and of other persons whose destruction is incidentally
unavoidable in the armed contests of the war; it allows of the capturing
of every armed enemy, and every enemy of importance to the hostile
government, or of peculiar danger to the captor; it allows of all destruction
of property, and obstruction of the ways and channels of traffic, travel, or
communication, and of all withholding of sustenance or means of life
from the enemy; of the appropriation of whatever an enemy’s country
affords necessary for the subsistence and safety of the army, and of such
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deception as does not involve the breaking of good faith either positively
pledged, regarding agreements entered into during the war, or supposed
by the modern law of war to exist. Men who take up arms against one
another in public war do not cease on this account to be moral beings,
responsible to one another and to God.

71 16. Military necessity does not admit of cruelty—that is, the in-
fliction of suffering for the sake of suffering or for revenge, nor of maiming
or wounding except in fight, nor of torture to extort confessions. It does
not admit of the use of poison in any way, nor of the wanton devasta-
tion of a district. It admits of deception, but disclaims acts of per-
fidy; and, in general, military necessity does not include any act of
hostility which makes the return to peace unnecessarily difficult,

17. War is not carried on by arms alone. It is lawful to starve the
hostile belligerent, armed or unarmed, so that it leads to the speedier
subjection of the enemy.

ArTicLE XXII. The right of belligerents to adopt means of injuring
the enemy is not unlimited.

18. When a commander of a besieged place expels the noncombatants
in order to lessen the number of those who consume his stock of provisions,
it is lawful, though an extreme measure, to drive them back, so as to hasten
on the surrender.

19. Commanders, whenever admissible, inform the enemy of their
intention to bombard a place, so that the noncombatants, and especially
the women and children, may be removed before the bombardment com-
mences. But it is no infraction of the common law of war to omit thus
to inform the enemy. Surprise may be a necessity.

ARTICLE XXVI1. The commander of an attacking force, before com-
mencing a bombardment, except in the case of an assault, should do all he can
to warn the authorities.

_ 20. Public war is a state of armed hostility between sovereign nations
or governments. It is a law and requisite of civilized existence that men
live in political, continuous societies, forming organized units, called
states or nations, whose constituents bear, enjoy, and suffer, advance and
retrograde together, in peace and in war,

21. The citizen or native of a hostile country is thus an enemy, as
one of the constituents of the hostile state or nation, and as such is sub-
jected to the hardships of the war.

22, Nevertheless, as civilization has advanced during the last cen-
turies, so has likewise steadily advanced, especially in war on land, the
distinction between the private individual belonging to a hostile country
and the hostile country itself, with its men in arms. The principle has
been more and more acknowledged that the unarmed citizen is to be
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spared in person, property, and honor as much as the exigencies of war
will admit,

23. Private citizens are no longer murdered, enslaved, or carried off
to distant parts, and the inoffensive individual is as little disturbed in
his private relations as the commander of the hostile troops can afford
to grant in the overruling demands of a vigorous war.

24. ‘The almost universal rule in remote times was, and continues to-
be with barbarous armies, that the private individual of the hostile country
is destined to suffer every privation of liberty and protection, and every
disruption of family ties. Protection was, and still is with uncivilized
people, the exc’eption.

25. In modern regular wars of the Europeans, and their descendants
in other portions of the globe, protection of the inoffensive citizen of the
hostile country is the rule; privation and disturbance of private relations.
are the exceptions.

26, Commanding generals may cause the magistrates and civil
officers of the hostile country to take the oath of temporary allegiance or
an oath of fidelity to their own victorious government or rulers, and they
may expel every one who declines to do so. But whether they do so or
not, the people and their civil officers owe strict obedience to them as
long as they hold sway over the district or country, at the peril of their
lives,

ArticLE XLV. Any pressure on the population of occupied territory-
to take the oath to the hostsle power is prohibited.

Retaliation,

27. The law of war can no more wholly dispense with retaliation
than can the law of nations, of which it isa branch. Yet civilized nations
acknowledge retaliation as the sternest feature of war. A reckless enemy
often leaves to his opponent no other means of securing himself against
the repetition of barbarous outrage.

28. Retaliation will, therefore, never be resorted to as a measure of
mere revenge, but only as a means of protective retribution, and more-
over, cautiously and unavoidably; that is to say, retaliation shall only be
resorted to after careful inquiry into the real occurrence, and the character
of the misdeeds that may demand retribution.

Unjust or inconsiderate retaliation removes the belligerents farther
and farther from the mitigating rules of regular war, and by rapid steps.
leads them mnearer to the internecine wars of savages.

29. Modern times are distinguished from earlier ages by the exist-
ence, at one and the same time, of many nations and great governments.
related to one another in close intercourse,

Peace is their normal condition; war is the exception. The ultimate-
object of all modern war is a renewed state of peace.
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The more vigorously are wars pursued, the better it is for humanity.
Sharp wars are brief. ,

30. Ever since the formation and co-existence of modern nations,
and ever since wars have become great national wars, war has come to be
acknowledged not to be its own end, but the means to obtain great ends
of state, or to consist in defence against wrong; and no conventional re-
striction of the modes adopted to injure the enemy is any longer admitted ;
but the law of war imposes many limitations and restrictions on principles
of justice, faith, and honor.

Secrion II.

Public and Private Property of the Enemy.

31. A victorious army appropriates all public money, seizes all
public movable property until further direction by its government, and
sequesters for its own benefit or that of its government all the revenues
of real property belonging to the hostile government or nation. The title
to such real property remains in abeyance during military occupation, and
until-the conquest is made complete.

ArTICLE LIII. An army of occupation can only take possession of the
cash, funds, and property liable to requisition belonging strictly o the state,
dépits of arms, means of transport, stores and supplies, and, generally, all
movable property of the state which may be used for military operations.

Railway plant, land telegraphs, telephones, steamers and other ships,
apart from cases governed by maritime law, as well as dépbts of arms and,
generally, all kinds of war material, even though belonging to companies or
{0 private persons, are likewise material which may serve for military opera-
tions, but they must be restored at the conclusion of peace, and indemnities
paid for them.

ARTICLE .LV. The occupying state shall only be regarded as admin-
istralor and usufructuary of the public buildings, real property, forests, and
agricultural works belonging to the hostile state, and situated in the occupied
country. It must protect the capital of these properties, and administer it
according to the rules of usufruct,

ARTICLE LVI. The property of the communes, that of religious, char-
stable, and educational institutions, and those of arts and science, even when
state property, shall be treated as private property.

All seizure of and destruction or intentional damage done to such insti-
tutions, to historical monuments, works of art or science, is prohibited, and
should be made the subject of proceedings.

32. A victorious army, by the martial power inherent in the same,
may suspend, change, or abolish, as far as the martial power extends, the
relations which arise from the services due, according to the existing laws
of the invaded country, from one citizen, subject, or native of the same
to another. .
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The commander of the army must leave it to the ultimate treaty of
peace to settle the permanency of this change.

33. It is no longer considered lawful—on the contrary, it is held to
be a serious breach of the law of war—to force the subjects of the enemy
into the service of the victorious government, except the latter should
proclaim, after a fair and complete conquest of the hostile country or
district, that it is resolved to keep the country, district, or place per-
manently as its own and make it a portion of its own country.

ARTICLE XLIV. Any compulsion of the population of occupied terri-
tory 1o take part in mililary operations against its own counlry is prohibited.

34. As a general rule, the property belonging to churches, to hos-
pitals, or other establishments of an exclusively charitable character, to
establishments of education, or foundations for the promotion of knowl-
edge, whether public schools, universities, academies of learning, or ob-
servatories, museums of the fine arts, or of a scientific character—such
property is not to be considered public property in the sense of paragraph
31; but it may be taxed or used when the public service may require it.

ArTIcLE XLVI. Family honors and rights, individual lives and pri-
vale property, as well as religious convictions and liberty, must be respected.

Private property cannot be confiscated.

35. Classical works of art, libraries, scientific collections, or precious
instruments, such as astronomical telescopes, as well as hospitals, must
be secured against all avoidable injury, even when they are contained in
fortified places whilst besieged or bombarded.

ArticLe XXVIIL. In sieges and bombardments all necessary steps
should be taken to spare, as far as possible, edifices devoted to religion, art,
science, and charity, hospitals, and places where the sick and wounded are
collected, provided they are not used al the same time for military purposes.

The besieged should indicate these buildings or places by some particular
and visible signs, which should previously be notified o the assailanis.

36. If such works of art, libraries, collections, or instruments belong-
ing to a hostile nation or government can be removed without injury,
the ruler of the conquering state or nation may order them to be seized
and removed for the benefit of the said nation. The ultimate ownership
is to be settled by the ensuing treaty of peace.

In no case shall they be sold or given away, if captured by the armies
of the United States, nor shall they ever be privately appropriated, or
wantonly destroyed or injured.

Protection of Persons, and Especially of Women.

37. The United States acknowledge and protect, in hostile countries
occupied by them, religion and morality; strictly private property; the
persons of the inhabitants, especially those of women; and the sacred-
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ness of domestic relations. Offences to the contrary shall be rigorously
punished,

This rule does not interfere with the right of the victorious invader
‘to tax the people or their property, to levy forced loans, to billet soldiers,
-or to appropriate property, especially houses, lands, boats or ships, and
-churches, for temporary and military uses,

ARrTICLE XLVII. Ptliage is formally prohibited.

38. Private property, unless forfeited by crimes or by offences of
the owner, can be seized only by way of military necessity, for the support
or other benefit of the army or of the United States,

If the owner has not fled, the commanding officer will cause receipts
to be given, which may serve the spoliated owner to obtain indemnity.

ArTICLE XXVIIL. The pillage of a town or place, even when taken by
-assaull, is prohibited.

39. The salaries of civil officers of the hostile government who re-
main in the invaded territory, and continue the work of their office, and

-can continue it according to the circumstances arising out of the war—
such as judges, administrative or police officers, officers of city or com-
‘munal governments—are paid from the public revenue of the invaded
territory, until the military government has reason wholly or partially -
to discontinue it. Salaries or incomes connected with purely honorary
titles are always stopped.

ArtIiCLE XLVIII, [f, tn the territory occupied, the occupant collects
-the taxes, dues, and tolls imposed for the benefit of the State, he shall do it, as
far as possible, in accordance with the rules tn existence and the assessment
n force, and will in consequence be bound to defray the expenses of the ad-
‘ministration of the occupied territory on the same scale as that by which the
-legitimate government was bound.

ArTICLE XLIX. If, besides the taxes mentioned in the preceding ar-
ticle, the occupant levies other money taxes in the occupied territory, this can
-only be for military necessities or the administration of such territory.

40. ‘There exists no law or body of authoritative rules of action be-
tween hostile armies, except that branch of the law of nature and nations
which is called the law and usages of war on land.

ARTICLE XXV. The attack or bombardment of towns, villages, habi-
.tations, or buildings which are not defended is prohibited.

41. All municipal law of the ground on which the armies stand, or
-of the countries to which they belong, is silent and of no effect between
:armies in the field.

ARTICLE XLIII. The authority of the legitimate power having actually
‘passed tnto the hands of the occupant, the latter shall take all steps in his
power to re-establish and insure, as far as possible, public order and safety,
while respecting, unless absolutely prevented, the laws in force in the country.
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42. Slavery, complicating and confounding the ideas of property
(that is, of a thing), and of ;personality (that is, of humanity), exists accord-
ing to municipal or local law only. The law of nature and nations has
never acknowledged it. The digest of the Roman law enacts the early
dictum of the pagan jurist, that ‘‘so far as the law of nature is concerned,
all men are equal.” Fugitives escaping from a country in which they
were slaves, villains, or serfs, into another country, have, for centuries
past, been held free and acknowledged free by judicial decisions of Eu-
ropean countries, even though the municipal law of the country in which
the slave had taken refuge acknowledged slavery within its own dominions.

43. Therefore, in a war between the United States and a belligerent
which admits of slavery, if a person held in bondage by that belligerent
be captured by or come as a fugitive under the protection of the military
forces of the United States, such person is immediately entitled to the
rights and privileges of a freeman. To return such person into slavery
would amount to enslaving a free person, and neither the United States
nor any officer under their authority can enslave any human being. More-
over, a person so made free by the law of war is under the shield of the
law of nations, and the former owner or state can have, by the law of
postliminy, no belligerent lien or claim of service.

Punishment of Crimes against Inhabitants of Hostile Coun'ry.

44. All wanton violence committed against persons in’the invaded
country, all destruction of property not commanded by the authorized
officer, all robbery, all pillage or sacking, even after taking a place by
main force, all rape, wounding, maiming, or killing of such inhabitants,
are prohibited under the penalty of death, or such other severe punish-
ment as may seem adequate for the gravity of the offence.

A soldier, officer or private, in the act of committing such violence,
and disobeying a superior ordering him to abstain from it, may be law-
fully killed on the spot by such superior.

45. All captures and booty belong, according to the modern law of
war, primarily to the government of the captor.

Prize money, whether on sea or land, can now only be claimed under
local law,

46. Neither officers nor soldiers are allowed to make use of their
position or power in the hostile country for private gain, not even for
commercial transactions otherwise legitimate. Offences to the contrary
committed by commissioned officers will be punished with cashiering or
such other punishment as the nature of the offence may require; if by
soldiers, they shall be punished according to the nature of the offence.

47. Crimes punishable by all penal codes, such as arson, murder,
maiming, assaults, highway robbery, theft, burzlary, fraud, forgery, and
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rape, if committed by an American soldier in a hostile country against
its inhabitants, are not only punishable as at home, but in all cases in
which death is not inflicted, the severer punishment shall be preferred.

SkcrioN III.

{ Deserters.

48. Deserters from the American Army, having entered the service
of the enemy, suffer death if they fall again into the hands of the United
States, whether by capture, or being delivered up to the American Army;
and if a deserter from the enemy, having taken service in the Army of
the United States, is captured by the enemy, and punished by them with
death or otherwise, it is not a breach against the law and usages of war,
requiring redress or retaliation.

Prisoners of War.

49. A prisoner of war is a public enemy armed or attached to the
hostile army for active aid, who has fallen into the hands of the captor,
either fighting or wounded, on the field or in the hospital, by individual
surrender or by capitulation.

All soldiers, of whatever species of arms; all men who belong to the
rising en masse of the hostile country; all those who are attached to the
army for its efficiency and promote directly the object of the war, except
such as are hereinafter provided for; all disabled men or officers on the
ficld or elsewhere, if captured; all enemies who have thrown away their
arms and ask for quarter, are prisoners of war, aud as such exposed to
the inconveniences as well as entitled to the privileges of a prisoner of war,

ARrTICLE 1. The laws, rights, and duties of war apply not only to ar-
wmies, but also to militia and volunteer corps, fulfilling the following conditions:

1. To be commanded by a person responsible for his subordinates;

2. To have a fixed distinctive emblem recognizable at a distance;

3. Tocarry arms openly; and

4. To conduct their operations in accordance with the laws and
customs of war,

In countries where militia or volunteer corps constitute the army, or form
part of it, they are included under the denomination “army.”’

s0o. Moreover, citizens who accompany an army for whatever pur-
pose, such as sutlers, editors, or reporters of journals, or contractors, if
captured, may be made prisoners of war, and be detained as such.

The monarch and members of the hostile reigning family, male or
female, the chief, and chief ofticers of the hostile government, its dip-
lomatic agents, and all persons who are of particular and singular use
and benefit to the hostile army or its government, are, if captured on

—88—
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belligerent ground, and if unprovided with a safe-conduct granted by the-
captor’s government, prisoners of war.

ArricLE XIIL. Individuals who follow an army without dsrectly belong-
ing o il, such as newspaper corvespondents and reporters, sutlers, contract--
ors, who fall into the enemy's hands, and whom the latter think fit lo detain,
have a right to be treated as prisoners of war, provided they can produce a.
certificate from the military authorities of the army they were accompanying.

s1. If the people of that portion of an invaded country which is not
yet occupied by the enemy, or of the whole country, at the approach of a.
hostile army, rise, under a duly authorized levy, en masse to resist the-
invader, they are now treated as public enemies, and, if captured, arc
prisoners of war.

ArTICLE II. The population of a territory which has not been occupied
who, on the enemy’'s approach, spontaneously take up arms to resisi the sn-
vading troops, without having time to organize themselves in accordance with-
Article 1., shall be regarded a belligerent, if they respect the laws and cus-
toms of war.

52. No belligerent has the right to declare that he will treat every
captured man in arms of a levy en masse as a brigand or bandit.

If, however, the people of a country, or any portion of the same, al-
ready occupied by an army, rise against it, they are violators of the laws.
of war and are not entitled to their protection.

53. The enemy’s chaplains, officers of the medical staff, apothecaries,
hospital nurses and servauts, if they fall into the hands of the American:
Army, are not prisoners of war, unless the commander has reasons to-
retain them. In this latter case, or if at their own desire they are allowed
to remain with their captured companions, they are treated as prisoners.
of war, and may be exchanged if the commander sees fit.

ARrTIcLE II1. The armed forces of the belligerent parties may comsist
of combatants and noncombatants. In case of capture by the enemy, both:
have a right to be treated as prisoners of war.

ARTICLE XV. Relief societies for prisoners of war, which are regularly
constituted in accordance with the law of the couniry with the obfect of serving
as the sntermediary for charity, shall receive from the belligerents for them-
selves and their duly accredited agents every facility, within the bounds of
military requirements and administrative regulations, for the effective ac-
complishment of their humane task. Delegates of these societies may be ad-
matled o the places of internment for the distribution of relief, as also to the
halting-places of repatriated prisoners, if furnished with a personal permit
by the military authorities, and on giving an engagement tn writing to comply-
with all their regulations for order and palice.
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Hostages.

54 A hostage is a person accepted as a pledge for the fulfillment of
an agreement concluded between belligerents during the war, or in con-
sequence of a war, Hostages are rare in the present age.

55. If a hostage is accepted, he is treated like a prisoner of war,
according to rank and condition, as circumstances may admit.

56. A prisoner of war is subject to no punishment for being a public
enemy, nor is any revenge wreaked upon him by the intentional infliction
of any suffering, or disgrace, by cruel imprisonment, want of food, by
mutilation, death, or any other barbarity.

57. So soon as a man is armed by a sovereign government and takes
the soldier’s oath of fidelity, he is a belligerent; his killing, wounding, or
other warlike acts are not individual crimes or offences. No belligerent
has a right to declare that enemies of a certain class, color, or condition,
when properly organized as soldiers, will not be treated by him as public
enemies,

58. The law of nations knows of no distinction of color, and if an
enemy of the United States should enslave and sell any captured persons
of their atmy, it would be a case for the severest retaliation, if not redressed
upon complaint.

The United States cannot retaliate by enslavement; therefore death
must be the retaliation for this crime against the law of nations.

59. A prisoner of war remains answerable for his crimes committed
against the captor’s army or people, committed before he was captured,
and for which he has not been punished by his own authorities.

All prisoners of war are liable to the infliction of retaliatory measures,

Troops That Give No Quarter,

60. It is against the usage of modern war to resolve, in hatred and
revenge, to give no quarter. No body of troops has the right to declare
that it will not give, and therefore will not expect, quarter; but a com-
mander is permitted to direct his troops to give no quarter, in great
straits, when his own salvation makes it impossible to cumber himself
with prisoners.

61. Troops that give no quarter have no right to kill enemies alrcadyv
disabled on the ground, or prisoners captured by other troops.

62. All troops of the enemy known or discovered to give no quarter
in general, or to any portion of the army, receive none.

63. Truops who fight in the uniform of their enemies, without any
plain, striking, and uniform mark of distinction of their own, can expect
no quarter. .

64 If American troops capture a train containing uniforms of the
enemy, and the commander considers it advisable to distribute them
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for use among his men, some striking mark or sign must be adopted to

distinguish the American soldier from the enemy.

65. The use of the enemy’s national standard, flag, or other emblem
of nationality, for the purpose of deceiving the enemy in battle, is an act
of perfidy by which they lose all claim to the protection of the laws of war.

ArTIcLE XXIV. Ruses of war, and the employment of methods neces-
sary to obtain information about the enemy ana the couniry, are considered
allowable.

66. Quarter having been given to an enemy by American troops,
under a misapprehension of his true character, he may, nevertheless, be
ordered to suffer death if, within three days after the battle, it be discov-
ered that he belongs to a corps which gives no quarter.

67. The law of nations allows every sovereign government to make
war upon another sovereign state, and therefore admits of no rules or
laws different from those of regular warfare, regarding the treatment of
prisoners of war, although they may belong to the army of a government
which the captor may consider as a wanton and unjust assailant.

68. Modern wars are not internecine wars, in which the killing of
the enemy 1s the object. The destruction of the enemy in modern war,
and, indeed, modern war itself, are means to obtain that object of the
belligerent which lies beyond the war.

Unnecessary or revengeful destruction of life is not lawful.

6q. Outposts, sentinels, or pickets are not to be fired upon, except
to drive them in, or when a positive order, special or general, has been
issued to that effect.

70. The use of poison in any manner, be it to poison wells, or food,
or arms, is wholly excluded from modern warfare. He that uses it puts
himself out of the pale of the law and usages of war.

AxrTICLE XXIII. Besides the prohibitions promded by special con-
ventions, it is especially prohibited—

(a) To employ poison or poisoned arms;

(b) To kill or wound treacherously individuals belonging to the
hostile nation or army;

(¢) To kill or wound an enemy who, having laid down arms, or hav-
ing no longer means of defence, has surrendered at discretion,

(d) To declare that no quarter will be given;

(e) To employ arms, projectiles, or material of a nature to cause
superfluous infury;

(f) To make improper use of a flag of truce, the national flag, or
military ensigns and the enemy's uniform, as well as the
distinctive badges of the Geneva Convention;

(g) To destroy or seize the enemy's property, unless such destruction
or seizure be imperatively demanded by the necessities of war.
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71. Whoever intentionally inflicts additional wounds on an enemy
already wholly disabled, or kills such an enemy, or who orders or en-
courages soldiers to do so, shall suffer death, if duly convicted, whether
he belongs to the Army of the United States, or is an enemy captured
after having committed his misdeed.

Booty on the Baitlefield,

72. Money and other valuables on the person of a prisoner, such as
watches or jewelry, as well as extra clothing, are regarded by the American
Army as the private property of the prisoner, and the appropriation of
such valuables or money is considered dishonorable, and is prohibited.

Nevertheless, if large sums are found upon the persons of prisoners,
or in their possession, they shall be taken from them, and the surplus,
after providing for their own support, appropriated for the use of the
army, under the direction of the commander, unless otherwise ordered
by the government. Nor can prisoners claim, as private property, large
sums found and captured in their train, although they have been placed
in the private luggage of the prisoners.

Prisoners of War ( Treatment of ).

ARTICLE IV, Prisoners of war are tn the power of the hostile govern-
ment, bul not in that of the individuals or corps who captured them.

They must be humanely treated.

All their personal belongings, except arms, horses, and malitary popers,
remain their property.

ArTICLE XIV. A bureau for tnformation relative to prisomers of war
ts tnstituted, on the commencement of hostsiities, in each of the belitgerent
states, and, when necessary, in the neutral countries on whose terrilory bel-
ligerents have been received. This bureau is intended to answer all inquiries
about prisoners of war, and is furnished by the various services concerned
with all the necessary information to enable it to keep an tndividual returm
for each prisoner of war. It is kept informed of internments and changes,
as well as of admissions into hospital and deaths.

It is also the duty of the information bureau to receive and collect all
objects of personil use, valuables, letters, elc., found on the battlefields or left
by prisoners who have died in hospital or ambulance, and to transmit them
to those intervested,

ARTICLE XVI. The information burcau shall have the privilege of fres
postage. Lelters, money orders, and valuables, as well as postal parcels des-
tined for the prisoners of war or dispaiched by them, shall be free of all postal
duties, both in the countries of origim and destination, as well as in those
they pass through.
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Gifts and relief in kind for prisomers of war shall be admitted free of all
duties of entry and others, as well as of payments for carriage by the goversn-
ment raslways.

73. All officers, when captured, must surrender their side-arms to the
captor. They may be restored to the prisoner in marked cases, by the
commander, to signalize admiration of his distinguished bravery or appro-
bation of his humane treatment of prisoners before his capture. The
captured officer to whom they may be restored cannot wear them during
captivity.

ARTICLE XVTII. Officers taken prisomers may recesve, if necessary, the
full pay allowed them in this position by their couniry's regulations, the
amount {o be repaid by thetr government,

74. A prisoner of war, heing a public enemy, is the prisoner of the
government, and not of the captor. No ransom can be paid by a pris-
oner of war to his individual captor or to any officer in command. The
government alone releases captives, according to rules prescribed by itself

75. Prisoners of war are subject to confinement or imprisonment
such as may he deemed necessary on account of safety, but thev are
to be subjected to no other intentional suffering or indignity. The con-
finement and mode of treating a prisoner may he varied during his cap-
tivity according to the demands of safety.

ARTICLE V. DPrisoners of war may be interned in a town, foriress,
camp, or any other locality, and hound not to go beyond certain fixed limits;
but they can only be confined as an indispensable measure of safety.

76. Prisoners of war shall be fed upon plain and wholesome food,
whenever practicable, and treated with humanity.

They may be required to work for the benefit of the captor’s govern-
ment, according to their rank and condition,

ArTICLE V1. 7he state may utilize the labor of prisomers of war ac-
cording to their rank and aptitude. Their tasks shall not be excessive, and
shall have nothing to do with the military operations.

Prisoners may be awthorized to work for the public service, for private
persons, or on their own accound.

Work done for the state shall be paid for according to the lariffs in force
for soldiers of the national army employed on similar tasks.

When the work is for uther branches of the public service or for private
persons, the conditions shall be setlled in agreement with the military au-
thorities, .

The wages of the prisoners shall go towards improving their position, and
the balance shall be paid them at the time of their release, after deducting the
cost of their maintenance. .

ARTICLE VII. The government inio whose hands prisoners of war have

fallen is bound to maintain them. :
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Failing a special agreement between the belligerents, prisoners of war
shall be treated, as regards food, quarters, and clothing, on the same footing
as the troops of the government which has capiured them.

77. A prisoner of war who escapes may be shot or otherwise killed
in his flight; but neither death nor any other punishment shall be in-
flicted upon him simply for his attempt to escape, which the law of war
does not consider a crime. Stricter means of security shall be used after
an unsuccessful attempt at escape.

If, however, a conspiracy is discovered, the purpose of which is a
united or general escape, the conspirators may be rigorously punished,
even with death; and capital punishment may also be inflicted upon
prisoners of war discovered to have plotted rebellion against the authori-
ties of the captors, whether in union with fellow-prisoners or other persons,

78. If prisoners of war, having given no pledge nor made any prom-
ise on their honor, forcibly or otherwise escape, and are captured again
in battle after having rejoined their own army, they shall not be pun-
ished for their escape, but shall be treated as simple prisoners of war,
although they will be subjected to stricter confinement.

ARTICLE VIII. Prisoners of war shall be subject to the laws, regula-
tions, and orders in force in the army of the State inio whose hands they have
fallen. Any act of insubordination warrants the adoption, as regards them,
of such measures of severily as may be necessary.

Escaped prisoners, recaptured before they have succeeded in rejoining
their army, or before quitiing the terrilory occupied by the army that captured
them, are liable to disciplinary punishment.

Prisoners who, after succeeding tn escaping, are again taken prisoners
are not liable to any punishment for the previous flight.

ArTICLE XVIII. Prisoners of war shall enjoy every latitude in the
exercise of their religion, including altendance at their own church services,
provided only they comply with the regulations for order and police issued by
the military authorities.

ARrTICLE XIX. The wills of prisoners of war are recesved or droaun
up on the same conditions as for soldiers of the national army.

The same rules shall be observed regarding death certificates, as well as
for the burial of prisoners of war, due regard being paid to their grade and rank,

ARTICLE XX, After the conclusion of peace, the repatriation of pris-
oners of war shall take place as speedily as possible.

79. Every captured wounded enemy shall be medically treated,
according to the ability of the medical staff.

ARTICLE XXI. The obligations of belligerenis usth regard to the sick
and wounded are governed by the Gemeva Convention of the 22nd August,
1864, subject to any modifications which may be introduced inlo 1.
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80. Honorable men, when captured, will abstain from giving to the
enemy information concerning their own army, and the modern law of
war permits no longer the use of any violence against prisoners in order
to extort the desired information or to punish them for having given
false information.

Secrion IV,
Partisans.

81. Partisans are soldiers armed and wearing the uniform of their
army, but belonging to a corps which acts detached from the main body
for the purpose of making inroads into the territory occupied by the
enemy. If captured, they are entitled to all the privileges of the pris-
oner of war. .

Armed Pyowlers, Not Belonging to Hostile Army.

82. Men, or squads of men, who commit hostilities, whether by
fighting, or inroads for destruction or plunder, or by raids of any kind,
without commission, without being part and portion of the organized
hostile army, and without sharing continuously in the war, but who do
so with intermitting returns to their homes and vocations, or with the
occasional assumption of the semblance of peaceful pursuits, divesting
themselves of the character or appearance of soldiers—such men, or
squads of men, are not public enemies, and therefore, if captured, are
not entitled to the privileges of prisoners of war, but shall be treated
summarily as highway robbers or pirates.

. Scouts. |

83. Scouts, or single soldiers, if disguised in the dress of the
country or in the uniform of the army hostile to their own, employed in
obtaining information, if found within or lurking about the lines of the
captor, are treated as spies, and suffer death.

Armed Prowlers.

84. Armed prowlers, by whatever names they may be called, or
persons of the enemy’s territory, who steal within the lines of the hos-
tile army for the purpose of robbing, killing, or of destroying bridges,
roads, or canals, or of robbing or destroying the mail, or of cutting the
telegraph wires, are not entitled to the privileges of the prisoner of war,

. War-Rebels.

85. War-rebels are persons within an occupied territory who rise in
arms against the occupying or conquering army, or against the author-
ities established by the same. If captured, they may suffer death, wheth-
er they rise singly, in small or large bands, and whether called upon to
do so by their own, but expelled, government or not. They are not pris-
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oners of war; nor are they if discovered and secured before their con-
spiracy has matured to an actual rising or armed violence,

SECTION V,

Safe-Conduct.

86. All intercourse between the territories occupied by belliger-
ent armies, whether by traffic, by letter, by travel, or in any other
way, ceases. This is the general rule, to be observed without special
proclamation, ’

Exceptions to this rule, whether by safe-conduct, or permission to
trade on a small or large scale, or by exchanging mails, or by travel from
one territory into the other, can take place only according to agreement
approved by the government, or by the highest military authority.

Contraventions of this rule are highly punishable,

87. Ambassadors, and all other diplomatic agents of neutral powers,
accredited to the enemy, may receive safe-conducts through the territories
occupied by the belligerents, unless there are military reasons to the
contrary, and unless they may reach the place of their destination con-
veniently by another route. It implies no international afiront if the
safe-conduct is declined. Such passes are usually given by the supreme
authority of the state, and not by subordinate officers,

Spies.

88. A spy is a person who secretly, in disguise or under false pre-
tence, seeks information with the intention of communicating it to the
enemy.

The spy is punishable with death by hanging by the neck, whether
or not he succeed in obtaining the information or in conveying it to the
enemy.

ARTICLE XXIX. An individual can only be considered a spy if,
acting clandestinely or on false pretences, he obtains, or seeks to oblatn, in-
formation in the zome of operations of a belligerent, with the imtention of
communicating it to the hostile party.

Thus, soldiers not in disguise who have penetrated into the zome of opera-
tions of a hostile army to obtain information are not considered spies. Sim-
tlarly, the following are not considered spies: soldiers or civilians carrying
out their mission openly, charged with the delivery of despatches destined
either for their own army or for that of the enemy. To this class belong
ltkewise the individuals sent tn balloons o deliver despatches, and gemerally
to maintain communication between the various parts of an army or a territory

ArTicL XXX. A spy taken in the act cannot be punished without
previous trial, ’
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ArTICLE XXXI. A spy who, after rejoining the army to which he be-
longs, is subsequendly captured by the enemy, is treated as a prisoner of war,
and incurs no responsibility for his previous acts of esptonage.

89. If a citizen of the United States obtains information in a le-
gitimate manner, and betrays it to the enemy, be he a military or civil
officer, or a private citizen, he shall suffer death.

War-Traitors.

90. A traitor under the law of war, or a war-traitor, is a person in
a place or district under martial law who, unauthorized by the military
commander, gives information of any kind to the enemy, or holds inter-
course with him.

ot. The war-traitor is always severely punished. If his offence
consists in betraying to the enemy anything concerning the condition,
safety, operations, or plans of the troops holding or occupying the place
or district, his punishment is death.

92, If the citizen or subject of a country or place invaded or con-
quered gives information to his own government, from which he is sep-
arated by the hostile army, or to the army of his government, he is a war-
traitor, and death is the penalty of his offence,

Cruides.

93. All armies in the field stand in need of guides, and impress them
if they cannot obtain them otherwise.

94. No person having been forced by the enemy to serve as guide
is punishable for having done sv.

gs. If a citizen of a hostile und invaded district voluntarily serves
as a guide to the enetny, or offers to do so, he is deemed a war-traitor, and
shall suffer death,

96. A citizen serving voluntarily as a guide against his own country
cominits treason, and will be dealt with according to the law of his country,

97- Guides, whea it is clearly proved that they have misled inten-
tionally, may be put to death.

98. All unauthorized or secret cummunication with the enemy is
considered treasonable by the law of war,

Foreign residents in an invaded or occupied territory, or foreign
vigitors in the same, can claim no immunity from this law. They may
communicate with foreign parts, or with the inhabitants of the hostile
country, so far as the military authority permits, but no further, In-
stant expulsion from the occupied territory would be the very least pun-
ishment for the infraction of this rule,

Captured Messengers.

99. A messenger carrying written despatches or verbal messages
from one portion of the army, or from a besieged place, to another portion
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of the same army or its government, if armed, and in the uniform of his
army, and if captured, while doing so, in the territory occupied by the
enemy, is treated by the captor as a prisoner of war. If not in uniform,
nor a soldier, the circumstances connected with his capture must deter-
mine the disposition that shall be made of him.

100. A messenger or agent who attempts to steal through the terri-
tory occupied by the enemy, to further, in any manner, the interests of
the enemy, if captured, is not entitled to the privileges of a prisorer of
war, and may be dealt with according to the circumstances of the case.

Deception Permissible or Otherwise.

ror. While deception in war is admitted as a just and necessary
means of hostility, and is consistent with honorable warfare, the common
law of war allows even capital punishment for clandestine or treacherous
attempts to injure an enemy, because they are so dangerous, and it is so
difficult to guard against them.

102. The law of war, like the criminal law regarding other offences,
makes no differenee on account of the difference of sexes, con.erning the
spy, the war-traitor, or the war-rebel.

103. Spies, war-traitors, and war-rebels are not exchanged according
to the common law of war. The exchange of such persons would require
a special cartel, authorized by the government, or, a great distance from
it, by the chief commander of the army in the field.

104. A successful spy or war-traitor, safely returned to his own
army, and afterwards captured as an enemy, is not subject to punishment
for his acts as a spy or war-traitor, but he may be held in closer custody
a8 a person individually dangerous.

SkcrION V1.
Exchange of Prisoners.

105. Exchanges of prisoners take place—number for number—rank
for rank—wounded for wounded—with added condition for added condi-
tion—such, for instanee, as not to serve for a certain period.

106. In exchanging prisoners of war, such numbers of persons of in-
ferior rank may be substituted as an equivalent for one of superior rank
as may be agreed upon by cartel, which requires the sanction of the gov-
ernment, or of the commander of the army in the field.

107. A prisoner of war is in honor bound truly to state to the captor
his rank; and he is not to assume a lower rank than belongs to him, in
order to cause & more advantageous exchange, nor a higher rank, for the
pu pose of obtaining better treatment.

Offences to the contrary have been justly pumished by the com-
manders of releaced prisoners, and may be good cause for refusing to re-
lease such prisoners.
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ARTICLE IX. Every prisoner of war, tf quesiioned, is bound to declare
his true name and rank, and if he disregards this rule, he is liable to a curtasl-
ment of the advantages accurded to the prisoners of war of his cluss.

108, The surplus nunmiber of prisoners of war remaining after an
exchange has taken place is sometimes released either for the payment
of a stipulated sum of money, or, in urgent cases, of provision, clothing,
or other necessaries,

Such arrangement, however, requires the sanction of the highest
authority.

109. The exchange of prisoners of war is an act of convenience to
both belligzerents. 1f no general cartel has been concluded, it cannot
be demanded by either of them. No belligerent is obliged to exchange
prisoners of war, .

A cartel is voidable as soon as either party has violated it.

110. No exchange of prisoners shall be made except after complete
capture, and after an accurate account of them, and a list of the captured
officers, has been taken.

Flags of Truce.

111.  The bearer of a flag of truce cannot insist upon being admitted
He must always be admitted with great caution. Unnecessary frequency
is carefully to be avoided.

ArricL XXXII. An individual ts considered as bearing a flag of
truce who is authorized by one of the belligerents to enter tnto communication
with the other, and who carries a white flag. He has a right to inviolability,
as well as the trumpeter, bugler, vr drummer, the flag-bearer, and the inler-
preter who may accompany him.

ARTICLE XXXIII. The chief to whom a flag of truce is sent 1s not
obliged to receive st in all circumstances.

He can take all steps necessary to prevent the envoy faking advaniage
of his mission to obtain information.

In case of abuse, he has the right to detain the envoy temporarily.

112. If the bearer of a flag of truce offer himself during an engage-
ment, he can be admitted as a very rare exception only. It is no breach
of good faith to retain such flag of truce, if admitted during the engage-
ment. Firing is not required to cease on the appearance of a flag of truce
in battle.

113. If the bearer of a flag of truce, presenting himself during an
engagement, is killed or wounded, it furnishes no ground of complaint
whatever,

114. If it be discovered, and fairly proved, that a flag of truce has
been abused for surreptitiously obtaining military knowledge, the bearer
of the flag thus abusing his sacred character is deemed a spy.
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So sacred is the character of a flag of truce, and so necessary is its
sacredness, that while its abuse is an especially heinous offence, great
caution is requisite, on the other hand, in corivicting the bearer of a flag
of truce as a spy.

ArTICLE XXXI1V. The envoy loses his rights of snviolability sf 4t is
proved beyond doubt that he has taken advamlage of his privileged position
to provoke or commit an act of treachery. ’

Flags of Protection.

115. It is customary to designate by certain flags (usually yellow)
the hospitals in places which are shelled, su that the besieging enemy
may avoid firing on them. The same has heen done in battles, when
hospitals are situated within the field of the engagement.

116. Honorable belligerents often request that the hospitals within
the territory of the enemy may be designated, so that they may be spared.

An honomble belligerent allows himself to be guided by flags or signals
of protection as much as the contingencies and the necessities of the
fight will permit,

117. It is justly considered an act of bad faith, of infamy or fiend-
ishness, to deceive the enemy by flags of protection. Such act of bad faith
may be good cause for refusing to respect such flags.

118, The besieging belligerent has sometimes requested the besieged
to designate the buildings containing collections of works of art, scientific
mus2ums, astronomical ohservatories, or precious libraries, so that their
destruction may be avoided as much as possible.

SecTioN VII,

The Parole.

119. Prisoners of war may be released from captivity by exchange,
and, under certain circumstances, also by parole.

ARTICLE X. Prisoners of war may be set at liberty on parole if the laws
of their country authorize it, and, sn such a case, they are bound, on their
personal honor, scrupulously to fulfill, both as regards their own government
and the government by whom they were made prisoners, the engagements they
have conlracted.

In such cuses, their own government shall not require of nor accept from
them any service incompatible with the parole given.

120 The term “parole” designates the pledge of individual good
faith and honor to do, or to omit doing, certain acts after he who gives his
parole shall have been dismissed, wholly or partially, from the power of
the captor.
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ARTICLE XI. A prisoner of war can not be forced to accept his liberty
on parole; similarly the hostile government is not obliged to assemt to the
prisoner's request to be set at liberty on parole.

121. The pledge of the parole is always an individual, but not a
private act,

122. The parole applies chiefly to prisoners of war whom the captor
allows to return to their country, or to live in greater freedom within the
captor’s country or territory, on conditions stated in the parole.

123. Release of prisoners of war by exchange is the genmeral rule;
release by parole is the exception.

124. Breaking the parole is punished with death when the person
breaking the parole is captured again.

Accurate lists, therefore, of the paroled persons must be kept by the
belligerents,

ArrIcLE XII. Any prisoner of war, who is liberated on parole and
recaptured, bearing arms against the government to whom he had pledged
“his honor, or against the allies of that govermment, forfeits his right to be
treated as a prisoner of war, and can be brought before the courts.

125. When paroles are given and received, there must be an ex-
change of two written documents, in which the name and rank of the
paroled individuals are accurately and truthfully stated.

126. Commissioned officers only are allowed to give their parole,
and they can give it only with the permission of their superior, as long as
a superior in rank is within reach.

127. No noncommissioned officer or private can give his parole
except through an officer. Individual paroles not given through an
officer are not only void, but subject the individuals giving them to the
punishment of death as deserters. The only admissible exception is
where individuals, properly separated from their commands, have suf-
fered long confinement without the possibility of being paroled through
an officer.

128, No paroling on the battlefield, no paroling of entire bodies
troops after a battle, and no dismissal of large numbers of prisoners,
with a general declaration that they are paroled, is permitted, or of any
value.

129. In capitulations for the surrender of strong places or fortified
camps the commanding officer, in cases of urgent necessity, may agree
that the troops under his command shall not fight again during the war,
unless exchanged.

130. The usual pledge given in the parole is not to serve during the
existing war, unless exchanged.

This pledge refers only to the active service in the field, against the
paroling belligerent or his allies actively engaged in the same war. These
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cases of breaking the parole are patent acts, and can be visited with the
punishment of death; but the pledge does not refer to internal service,
such as recruiting or drilling the recruits, fortifying places not besieged.
quelling civil commotions, fighting against belligerents unconnected with
the paroling belligerents, or to civil or diplomatic service for which the
paroled officer may be employed.

131. If the government does not approve of the parole, the paroled
officer must return into captivity, and should the enemy refuse to receive
him, he is free of his parole.

132. A belligerent government may declare, by a general order,
whether it will allow paroling, and on what conditions it will allow it,
Such order is communicated to the enemy.

133. No prisoner of war can be forced by the hostile government
to parole himself, and no government is obliged to parole prisoners of
war, or to parole all captured officers, if it paroles any. As the pledging
of the parole is an individual act, so is paroling, on the other hand, an act
of choice on the part of the belligerent.

134. The commander of an occupying army may require of the civil
officers of the enemy, and of its citizens, any pledge he may consider
necessary for the safety or security of his army, and upon their failure to
give it he may arrest, confine, or detain them.

SgcTioN VIII.
Armistice—Capitulation.

135. An armistice is the cessation of active hostilities for a period
agreed between belligerents. It must be agreed upon in writing, and
duly ratified by the highest authorities of the contending parties.

136. If an armistice be declared, without conditions, it extends no
farther than to require a total cessation of hostilities along the front of
both belligerents.

If conditions be agreed upon, they should be clearly expressed, and
must be rigidly adhered to by both parties. If either party violates any
express condition, the armistice may be declared null and void by the
other.

ARTICLE XXXVI. An armistice suspends malitary operations by
mutual agreement between the belligerent parties. If its duration is not
fixed, the belligerent parties cam resume operations at any time, provided
always the enemy is warned within the time agreed upon, in accordance with
the terms of the armistice.

137. An armistice may be general, and valid for all points and lines
of the belligerents; or special, that is, referring to certain troops or certain
localities only.
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An armistice may be concluded for a definite time; or for an indefinite
time, during which either belligerent may resume hostilities on giving
the notice agreed upon to the other.

ArTICLE XXXVII. An armistice may be general or local. The first
suspends all military operations of the belligerent stales; the second, omly
those between certain fractions of the belligerent armies and in a fixed radsus.

138. The motives which induce the one or the other belligerent to
conclude an armistice, whether it be expected to be preliminary to a
treaty of peace, or to prepare during the armistice for a more vigorous
prosecution of the war, does in no way affect the character of the armistice
itself.

139. An armistice is binding upon the belligerents from the day of
‘the agreed commencement; but the officers of the armies are responsible
from the day only when they receive official information of its existence,

ArTICLE XXXVIII. An armistice must be notified officially, and in
good time, to the competent authorities and the troops. Hostilities are sus-
pended immediately after the notification, or at a fixed date.

140. Commanding officers have the right to conclude armistices
binding on the district over which their command extends, but such
armistice is subject to the ratification of the superior authority, and
ceases as soon as it is made known to the enemy that the armistice is not
ratified, even if a certain time for the elapsing between giving notice of
cessation and the resumption of hostilities should have been stipulated for,

141. It is incumbent upon the contracting parties of an armistice
to stipulate what intercourse of persons or traffic between the inhabit-
ants of the territories occupied by the hostile armies shall be allowed, if
any. -
If nothing is stipulated, the intercourse remains suspended, as during
actual hostilities.

ArTicLE XXXIX. [t is for the comiracting parites to seitle, in the
terms of the armistice, what communications may be held, on the theatre of
war, with the population and with each other.

142. An armistice is not a partial or a temporary peace; it is only
the suspension of military operations to the extent agreed upon by the
parties.

143. When an armistice is concluded between a fortified place and
the army besieging it, it is agreed by all the authorities on this subject
that the besieger must cease all extension, perfection, or advance of his
attacking works as much so as from attacks by main force. 4|
. But as there is a difference of opinion among martial jurists, whether

the besieged have the right to repair breaches or to erect new works of
defence within the place during an armistice, this point should be de-
termined by express agreement hetween the parties.
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144. So soon as a capitulation is signed, the capitulator has no
right to demolish, destroy, or injure the works, arms, stores, or ammuni-
tion in his possession, during the time which elapses between the signing
and the execution of the capitulation, unless otherwise stipulated in the
same.

ArTicLE XXXV. Capitulations agreed on between the contracting
parties must be in accordance with the rules of military honor.

W hen once settled, they must be scrupulously observed by both the parties.

145. When an armistice is clearly broken by one of the parties, the
other party is released from all obligation to observe it.

ARTICLE XL. Any serious violation of the armistice by one of the
parties gives the other party the right to denounce it, and evem, in case of
urgency, lo recommence hostilities at once.

ArTicLE XLI. A violation of the terms of the armistice by private
sndividuals acting on their own initiative only confers the right of demanding
the punishment of the offenders, and, if necessary, smdemnity for the losses
Sustained.

146. Prisoners taken in the act of breaking an armistice must be
treated as prisoners of war, the officer alone being responsible who gives
the order for such a violation of an armistice, The highest authority of
the belligerent aggrieved may demand redress for the infraction of an
armistice.

147. Belligerents sometimes conclude an armistice while their plen-
ipotentiaries are met to discuss the conditions of a treaty of peace; but
plenipotentiaries may meet without a preliminary armistice; in the latter
case, the war is carried on without any abatement.

SgecTION IX,
Assassination,

148. The law of war does not allow proclaiming either an individual
belonging to the hostile army, or a citizen or a subject of the hostile gov-
ernment, an outlaw, who may be slain without trial by any captor, any
more than the modern law of peace allows such intentional outlawry; on
the contrary, it abhors such outrage. The sternest retaliation should
follow the murder committed in consequence of such proclamation, made
by whatever authority. Civilized nations look with horror upon offers
of rewa -ds for the assassination of enemies, as relapses into barbarism.

SeEcTION X.

Insurrection.

149. Insurrection is the rising of people in arms against their gov-
ernment, or a portion of it, or against one or more of its laws, or against
39—
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an officer or officers of the government. It may be confined to mere
armed resistance, or it may have greater ends in view.
_ Civil War.

150. Civil war is war between two or more portions of a country or
state, each contending for the mastery of the whole, and each claiming
to be the legitimate government.” The term is also sometimes applied to
war of rebellion, when the rebellious provinces or portions of the state
are contiguous to those containing the seat of government.

Rebellion.

151. The term “rebellion” is applied to an insurrectjon of large ex-
tent, and is usually a war between the legitimate government of a country
and portions of provinces of the same who seek to throw off their allegi-
ance to it and set up a government of their own.

152. When humanity induces the adoption of the rules of regular
war toward rebels, whether the adoption is partial or entire, it does in
no way whatever imply a partial or complete acknowledgment of their
government, if they have set up one, or of them, as an independent and
sovereign power. Neutrals have no right to make the adoption of the
rules of war by the assailed government toward rebels the ground of
their own acknowledgment of the revolted people as an independent
power. )

153. Treating captured rebels as prisoners of war, exchanging them,
concluding of cartels, capitulations, or other warlike agreements with
them; addressing officers of a rebel army by the rank they may have in
the same; accepting flags of truce; or, on the other hand, proclaiming
martial law in their territory, or levying war-taxes or forced loans, or
doing any other act sanctioned or demanded by the law and usages of
public war between sovereign belligerents, neither proves nor establishes
an acknowledgment of the rebellious people, or of the government which
they may have erected, as a public or sovereign power. Nor does the
adoption of the rules of war toward rebels imply an engagement w'th
them extending beyond the limits of these rules. It is victory in the
field that ends the strife and settles the future relations between the
contending parties. ’

154. Treating, in the field, the rebellious enemy according to the
law and usages of war has never prevented the legitimate government
from trying the leaders of the rebellion or chief rebels for high treason,
and from treating them accordingly, unless they are included in a general
amnesty. i

Loyal Citizens.

155. All enemies in regular war are divided into two general classes
—that is to say, into combatants and noncombatants, or unarmed citi-
zens of the hostile government.
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The military commander of the legitimate government, in a war of
rebellion, distinguishes between the loyal citizen in the revolted portion
of the country and the disloyal citizen. The disloyal citizens may further
be classified into those citizens known to sympathize with the rebellion
without positively aiding it, and those who, without taking up arms,
give positive aid and comfort to the rebellious enemy without being bodily
forced thereto.

156. Common justice and plain expediency require that the military
commander protect the manifestly loyal citizens, in revolted territories,
against the hardships of the war as much as the common misfortune of
all war admits,

The commander will throw the burden of the war, as much as lies
within his power, on the disloyal citizens of the revolted portion or
province, subjecting them to a stricter police than the noncombatant
enemies have to suffer in regular war; and if he deems it appropriate,
or if his government demands of him that every citizen shall, by an oath
of allegiance, or by some other manifest act, declare his fidelity to the
legitimate government, he may expel, transfer, imprison, or fine the re-
volted citizens who refuse to pledge themselves anew as citizens obedient
to the law and loyal to the government.

Whether it is expedient to do so, and whether reliance can be placed
upon such oaths, the commander or his government has the right to
decide.

Treason.

157. Armed or unarmed resistance by citizens of the United States
against the lawful movements of their troops is levying war against the
United States, and is therefore treason,

The Articles of the Hague Conference Code enumerated below are
not precisely apposite to any of the sections of the Instructions for the
United States Armies in the Field:

ArTICLE LIV. The plant of railways coming from meutral states,
whether the property of those states, or of companies, or of private persons,
shall be sent back to them as soon as possible.

ARTICLE LVII. A neutral state which receives in iis territory troops
belonging to the belligerent armies shall intern them, as far as possible, at o
distance from the theatre of war.

It can keep them in camps, and even confine them in forlresses or locations
assigned for this purpose.

It shall decide whether officers may be left at liberty on giving their parole
that they will not leave the neuiral territory without authorization.

ArticLE LVIII. Failing a special convention, the neuiral state shall
supply the interned with the food, clothing, and relief required by humanity.
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At the conclusion of peace, the expenses caused by the internment shall
be made good.

ARTICLE LIX. A newlral state may authorize the passage through ils
territory of wounded or sick belonging to the belligerent armies, on condition
that the trains bringing them shall carry neither combatanis nor war material.
In such a case, the neutral state is bound to adopt such measures of safety
and control as may be necessary for the purpose.

Wounded and sick brought under these conditions into neutral ternlory
by one of the belligerents, and belonging to the hostile party, must be guarded
by the neutral state, so as to insure their not taking part again in the milstary
operations. The same duty shall devolve on the neutral state with regard to
wounded or sick of the other army who may be commitied to its care.

ArticLe LX. The Geneva Conveniton applies to sick and wounded
tnlerned in neutral territory.

[General Orders, No. 3.]

s HEADQUARTERS OF THE ARMY,
ADJUTANT-GENERAL'S OFFICE,

Washington, January 14, 1892.

1. The Convention between the United States, Baden, Switzer-
land, Belgium, Dznmark, Spain, France, Hesse, Italy, Netherlands, Portu-
gal, Prussia, Wurtemberg, Sweden, Greece, Great Britain, Mecklenburg-
Schwerin, Turkey, Bavaria, Austria, Russia, Persia, Roumania, Salvador,
Montenegro, Servia, Bolivia, Chili, Argentine Republic, and Peru, with
additional articles: For the amelioration of the wounded in armies in the
field; concluded August 22, 1864; acceded to by the President March 1,
1882; accession concurred in by the Senate March 16, 1882; proclaimed
as to the original Convention, but with reserve as to the additional articles,
July 26, 1882; commonly known as the Geneva Convention, is as follows:

ORIGINAL CONVENTION,

ArTICLE I. Ambulances and military hospitals shall be acknowledged
to be neuter, and as such shall be protected and respected by belligerents
s0 long as any sick or wounded may be therein.

Such neutrality shall cease if the ambulances or hospitals should be
&eld by a military force.

Arrt, II. Persons employed in hospitals and ambulances, comprising
the staff for superintendence, medical service, administration, transport
of wounded, as well as chaplains, shall participate in the benefit of neu-
trality, whilst so employed, and so long as there remain any wounded to
‘bring in or to succor.

ART, III. The persons designated in the preceding article may, even
after occupation by the enemy, continue to fulfill their duties in the
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hospital or ambulance which they serve, or may withdraw in order to re-
join the corps to which they belong.

Under such circumstances, when these persons shall cease from their
functions, they shall be delivered by the occupying army to the outposts
of the enemy.

ArT. IV. As the equipment of military hospitals remains subject to
the laws of war, persons attached to such hospitals cannot, in withdraw-
ing, carry away any articles but such as are their private property.

Under the same circumstances an ambulance shall, on the contrary,
retain its equipment.

Art. V. Inhabitants of the country who may bring help to the
wounded shall be respected, and shall remain free, The generals of the
belligerent powers shall make it their care to inform the inhabitants of
the appeal addressed to their humanity, and of the neutrality which
will be the consequence of it.

Any wounded man entertained and taken care of in a house shall be
considered as a protection thereto. Any inhabitant who shall have enter-
tained wounded men in his house shall be exempted from the quartering
of troops, as well as from a part of the contributions of war which may
be imposed.

ArT. VI. Wounded or sick soldiers shall be entertained and taken
care of, to whatever nation they may belong.

Commanders-in-chief shall have the power to deliver immediately to
the outposts of the enemy soldiers who have been wounded in an engage-
ment, when circumstances permit this to he done, and with the consent
of both parties.

Those who are recognized, after their wounds are healed, as incapable
of serving, shall be sent back to their country.

The others may also be sent back, on condition of not again bearing
arms during the continuance of the war,

Evacuations, together with the persons under whose directions they
take place, shall be protected by an absolute neutrality,

ArT. VII. A distinctive and uniform flag shall be adopted for hos-
pitals, ambulances, and evacuations. It must, on every occasion, be
accompanied by the national flag. An arm-badge (brassard) shall also
be allowed for individuals neutralized, but the delivery thereof shall be
left to military authority.

The flag and the arm-badge shall bear a red cross on a white ground.

ART, VIII. The details of execution of the present Convention shall
be regulated by the commanders-in-chief of belligerent armies, according
to the instructions of their respective governments, and in conformity
with the general principles laid down in this Convention.
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ADDITIONAL ARTICLES.

ArticLE I. The persons designated in Article II. of the Convention
shall, after the occupation by the enemy, continue to fulfill their duties,
according to their wants, to the sick and wounded in the ambulance or
the hospital which they serve. When they request to withdraw, the com-
mander of the occupying troops shall fix the time of departure, which he
shall only be allowed to delay for a short time in case of military necessity.

Arr. II. Arrangements will have to be made by the belligerent
powers to ensure to the meutralized person, fallen into the hands of the
army of the enemy, the entire enjoyment of his salary.

ART. 1II. Under the conditions provided for in Articles I. and IV. of
the Convention, the name ‘‘ambulance” applies to field hospitals and
other temporary establishments which follow the troops on the field of
battle to receive the sick and wounded.

ARrT, IV. In conformity with the spirit of Article V. of the Conven-
tion, and to the reservations contained in the protocol of 1864, it is
explained that for the appointment of the charges relative to the quar-
tering of troops, and of the contributions of war, account only shall be
taken in an equitable manner of the charitable zeal displayed by the
inhabitants. :

Arr. V. In addition to Article VI. of the Convention, it is stipulated
that, with the reservation of officers whose detention might be important
to the fate of arms and within the limits fixed by the second paragraph of
that article, the wounded fallen into the hands of the enemy shall be sent
back to their country, after they are cured, or sooner if possible, on con-
dition, nevertheless, of not again bearing arms during the continuance of
the war.

* % %* * « % ]

II. The foregoing Convention and additional articles are published
by order of the President, who commands that the original Convention
and the first five of the additional articles shall form part of the ‘‘Instruc-
tions for the Government of Armies of the United States in the Field,”
as published in General Orders, No. 100, 1863, from this office.

* * * * * * *

By command of Major-General Schofield.

J. C. KELTON,
Adjutant-General.
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APPENDIX III

The Brussels Project of an International Declaration Concern-
ing the Laws and Customs of War.

ArticLE 1. A territory is considered as occupied when it is actually
placed under the authority of the hostile army.

The occupation only extends to those territories where this authority
is established and can be exercised.

Arr, II. The aunthority of the legal power being suspended, and
having actually passed into the hands of the occupier, he shall take every
step in his power to re-establish and secure, as far as possible, public
safety and social order.

ArT. III. With this object he will maintain the laws which were in
force in the country in time of peace, and will only modify, suspend, or
replace them by others if necessity obliges him to do so.

ART. IV, The [unctionaries and officials of every class who at the
instance of the occupier consent to continue to perform their duties,
shall be under his protection. They shall not be dismissed or be liable
to summary punishment [punis disciplinairement] unless they fail in ful-
filling the obligations they have undertaken, and shall be handed over to
justice only if they violate those obligations by unfaithfulness.

Arr. V. The army of occupation shall only levy such taxes, dues,
duties, and tolls as are already established for the benefit of the state or
their equivalent, if it be impossible to collect them, and this shall be done
as far as possible, in the form of, and according to, existing practice, It
shall devote them to defraying the expenses of the administration of the
country to the same extent as was obligatory on the legal government.

ARrT. VI. The army occupying a territory shall take possession only
of the specie, the funds, and marketable securities, etc. [valeurs exigibles],
which are the property of the state in its own right, the dépdts of arms,
means of transport, magazines, and supplies, and, in general, all the per-
sonal property of the state which is of a nature to aid and carry on the
war. .

Railway plant, land telegraphs, steam and other vessels not included in
cases regulated by maritime law, as well as dépdts of arms, and generally
every kind of munitions of war, although belonging to companies or to
private individuals, are to be considered equally as means of a nature
to aid in carrying on a war which cannot be left by the army of occupa-
tion at the disposal of the enemy.

Railway plant, land telegraphs, as well as the steam and other vessels
above mentioned, shall be restored, and indemnities be regulated on the
conclusion of peace.
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ArT. VII. The occupying state shall only consider itself in the light
of an administrator and usufructuary of the public buildings, real property,
forests, and agricultural works belonging to the hostile state and situated
in the occupied territory. It is bound to protect these properties [fondes
de ces proprietes), and to administer them according to the laws of usufruct.

Art. VIII. The property of parishes [communes], of establishments
devoted to religion, charity, education, arts, and sciences, although be-
longing to the state, shall be treated as private property.

Every seizure, destruction of, or willful damage to, such establish-
ments, historical monuments, or works of art or of science should be
prosecuted by the competent authorities.

Of Those Who Are to Be Recognized as Belligerents; Of Combatants and
Noncombatants.

ArT. IX. The laws, rights, and duties of war are applicable not only
to the army, but likewise to militia and corps of volunteers complying
with the following conditions:

1. That they have at their head a person responsible for his
subordinates;

2. That they wear some settled distinctive badge recognizable
at a distance;

3. That they carry arms openly; and

4. That in their operations they conform to the laws and cus-
toms of war.

In those countries where the militia form the whole or part of the
army they shall be included under the denomination of *‘army.”

Art. X. The population of a non-occupied territory who, on the
approach of the enemy, of their own accord take up arms to resist the
invading troops without having had time to organize themselves in con-
formity with Article IX., shall be considered as belligerents if they re-
spect the laws and customs of war.

ArTt. XI. The armed forces of the belligerents may be composed of
combatants and noncombatants. In the event of being captured by the

enemy, both one and the other shall the enjoy the rights of prisoners of war.
. . * * * * *

Of Sieges and Bombardments.
* * * < % * * *

ArT. XVII. In the like case all necessary steps should be taken to
spare, as far as possible, buildings devoted to religion, arts, sciences, and
charity, hospitals, and places where sick and wounded are collected, on
condition that they are not used at the same time for military purposes
It is the duty of the besieged to indicate these buildings by special visible
sigus, to be notified beforehand by the besieged.
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ArT. XVIII. A town taken by storm shall not be given up to the
victorious troops to plunder.
* * * * * * *

Of the Sick and Wounded.

ARrT. XXXV. The duties of belligerents, with regard to the sick and
wounded, are regulated by the Convention of Geneva of the 22d August,
1864, subject to the modifications which may be introduced into that
Convention. [See G. O, No. 3, A. G. O,, 1892, Appendix II.]

Of the Military Power with Respect to Private Individuals.

ART. XXXVI. The population of an occupied territory cannot be
compelled to take part in military operations against their own country.

ArT, XXXVII. The population of occupied territories cannot be
compelled to swear allegiance to the enemy’s power.

ARrT. XXXVIII. The honor and rights of the family, the life and
property of individuals, as well as their religious convictions and the
exercise of their religion, should be respected.

Private property cannot be confiscated.

Art, XXXIX. Pillage is expressly forbidden.

Of Contributions and Requisitions.

ArT. XL. As private property should be respected, the euemy wil]
demand from parishes [communes), or the inhabitants, only such payments
and services as are connected with the necessities of war generally ac-
knowledged in proportion to the resources of the country, and which do
not imply, with regard to the inhabitants, the obligation of taking part
in the operations of war against their own country.

ArT. XLI. The enemy, in levying contributions, whether as equiva-
lents for taxes [vide Article V.], or for payments which should be made
in kind, or as fines, will proceed, as far as possible, according to the rules
of the distribution and assessment of the taxes in force in the occupied
territory.

The civil authorities of the legal government will afford their assist-
ance, if they have remained in office.

Contributions can be imposed only on the order and on the respon-
sibility of the general-in-chief, or of the superior civil authority established
by the enemy in the occupied territory.

For every contribution a receipt shall be given to the person furnish-
ing it.

ART. XLII. Requisitions shall be made only by the authority of the
commandant of the locality occupied.

For every requisition an indemnity shall be granted or a receipt given,
* * * * » » »
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Extract from the Laws of War Proposed by the Institut de

Droit International, Oxford, September, 1880.
* * * * %* * *
Of Occupied Territory.

Definstion.—A territory is considered to be occupied where, as the re-
sult of its invasion by an enemy’s force, the state to which it belongs has
ceased in fact to exercise its ordinary authority within it and the invading
state is alone in a position to maintain order. The extent and duration
of the occupation are determined by the limits of space and time within
which this state of things exists.

Rules of Conduct witk Regard to Persons.

Since new relations arise from the provisional change of government,
it is the duty of the occupying military authority to inform the inhabit-
ants of the occupied territory as soon as possible of the powers which it
exercises, as well as of the local extent of the occupation. The occupier
must take all measures in his power to establish and to preserve public
order.

With this object the occupier must, so far as possible, retain the laws
which were in force in the country in the time of peace, modifying,
suspending, or replacing them only in case of necessity. The civil
functionaries of every kind who consent to continue the exercise of their
functions are under the protection of the occupier. They may be dis-
missed, and they inay resign at any moment, For failing to fulfil the
obligations freely accepted by them, they can only be subjected to dis-
ciplinary punishment. For betraying their trust they may be punished
in such manaer as the case inay demand.

In emergencies the occupier may require the inhabitants of an occupied
district to give their assistance in carrying on the local administration.

As occupation does not entail a change of nationality on the part of
the inhabitants, the population of an occupied country cannot be com-
pelled to take an oath of fidelity or obedience to the enemy’s power. Per-
sons doing acts of hostility directed against the occupier are, however,
punishable.

Inhabitants of an occupied territory who do not conform to the orders
of the occupier can be compelled to do so.

The occupier cannot, however, compel the inhabitants to assist him
in his works of attack or defence, nor to take part in military operations
against their own country.

Moreover, human life, female honor, religious beliefs, and forms of
worship must be respected. Interference with family life is to be

avoided. .
* * * * * * *
Nore.—Careful examination of Appendices IIL and IV. will show where much
of the material and many of the ideas came from that are embodied in the articles
of the Hague Conference Code which appear in Appendix IT,
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APPENDIX V.
STATE OF SIRGE IN FRANCE.
[From Code Manuel de I' Autorsty Civile.]

The state of siege, says Mr. Foucart, gives rise to a form of legislation
wholly exceptional. The peculiar circumstances in the midst of which
one finds himself, necessitate the transfer of all the rights of the civil to
the military authority, upon which then depends the safety of the place,
and, perhaps, even that of the state. The military commander is clothed,
for the maintenance of order and interior police, with prerogatives which
belong to civil and judicial magistrates, and he exercises them exclusively
on his personal responsibility; he can, therefore, issue legal mandates,.
order arrests; he can also force dangerous characters to leave the town.
[Law of 8th July, 1791, Articles IX., X., XI., XII.; decree of 24th De-
cember, 1811, Articles XCV., CI., CIL.; see post, pp. 620-21.]

This definition of the state of siege sums up the opinion of all text-
writers; the learned professor wrote it in 1839, in the second edition of
his Elements of Public Law, a work worded with as much judiciousness
as talent, and to which we have often had recourse. [See Article LIII,,
decree, 24th December, 1811, post, p. 621.]

By the law of 1791 [post, p. 620], the state of siege, like the state of war,
is recognized by legislation; by the law of roth Fructidor of the year V.
[post, p. 624), the state of siege may be placed upon communes of the
interior, and no one will be persuaded that the word ‘‘commune’’ [par-
ishes] is restricted to the interior of towns.

The decree of 1811 [post, pp. 620-21] has in no wise modified these
laws, but the legality of the state of siege, either in fortified towns or in
commuanes of the interior, not being contested, it would be superfluous
here to dwell upon that part of the legislation included in our text. There
is another question which, by its importance, demands our attention,
to-wit: Whether Article CIIIL. [post, p. 621] of the decree of 24th De-
cember, 1811, which, for all offences committed during the state of siege
replaces the ordinary tribunals by military tribunals, has been abrogated
by the constitutional charter.

Thus question, it is known, was the subject, in 1832, of a decree of the
Court of Appeal, to which was given, erroneously, by public opinion, an
extension of meaning that it is far from having; the decree of the 19th
June, in fact, has purely and simply admitted the appeal of Mr. Geoffroy
from a finding of the second ‘conseil de guerre” of the first military
division, set aside the proceedings and sentence by sending the aforesaid
Geoffroy on a warrant of commitment before the examining magistrate
of the Court of First Instance [a court of inferior jurisdiction] and after-
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ward before the Court of Assizes, etc., and this because, Geoffroy not being
a soldier or having any military character, there had been an exceeding
of jurisdiction and a violation of Articles LIII. and LIV, of the Charter,
etc., etc.; the same decree recognizing, nevertheless, the legality of the
legislation regarding the state of siege.

If we go back to the epoch when this decision was rendered, to the par-
ticular circumstances which called it forth, it is impossible not to recog-
nize that it cannot in the future have the force that the decisions of the
Supreme Court would ordinarily give it. The decree of the 19th of June
can evidently, let us say, be considered only as an act of policy for the
moment, having no other object than to quiet feeling and not to invali-
date impliedly one or more portions of a law, all the principles, all the
provisions of which are bound together so closely and are so inseparable
. that to destroy a single one of them would be to annul all. This decree
finally bears the stamp of the most striking anomaly. How, indeed, is
it possible to recognize the legality of legislation on the state of siege
that of the jurisdiction of military tribunals, the legality of the suspension
of ordinary jurisdiction, and to desire, on the other hand, that the latter
exist, even though for the trial of a class of individuals? As has been well
said, the true principle of the state of siege lies above all in the necessity
for defence; this is an absolute principle that all states, all governments,
despotic, republican, or constitutional, have never contested. Suppose
the Court of Appeal itself closed in a place that is invested, besieged,
bombarded; its power has ceased, its jurisdiction exists no more than does
that of the ordinary courts or other ordinary tribunals. The court-martial
alone has jurisdiction; it acts even when the enemy is in the breach, and
when he even enters the place. In such cases an appeal is not thought of ;
there is no appeal, there can be no appeal other than to the clemency of
*he conqueror. This is the spirit, the letter of the law regarding the state
of siege; the commander of the place is the sole, the only authority who
gives orders and the only one to whom one owes obedience; there cannot,
therefore, be side by side with his jurisdiction, or that which emanates
from him, any other jurisdiction. Admit for one instant this other juris-
diction and there will no longer be commanders who answer, on the pen-
alty of their heads, for th2 safety of all in the place, often for the safety
of the state.

We reason here, as is well understood, in a general way'in regard to the
slate of siege and in the strict meaning of that situation; the Court of Ap-
peal has, on the contrary, seen only a particular case, the mitigating cir-
cumstances of which have dictated its decree which, once more, cannot
be considered as a decision of principle without the greatest danger to
the defence of the state.
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Articles LIII. and LIV. of the Constitution are urged against this:
t> ‘‘ArmicLE LIII. No one will be deprived of his natural judges.” "§

"4 “ArT. LIV. In consequence, extraordinary commissions and tri-
bunals cannot be created by virtue of any right or under any name what-
ever.” L]

These articles had as an object to prevent the revival of the military
commissions of the Empire, of the prevotal courts of the Restoration,
finally, of any extraordinary improvised jurisdiction. But the permanent
m litary courts are not extraordinary commiss ons newly and specially
created for certain cases; they are sanctioned in law; the Court of Appeal
decided a hundred times before the decree of the 1g9th of June that the
Constitution had not abolished them; that they were the ordinary tribu-
nals of the military as naval courts-martial are the tribunals of the naval
service, and by virtue of the decree of November 12, 1806, the judges of
offences committed in port by non-military persons. Finally, during the
state of siege, the military tribunals become the ordinary tribunals, and
since the decree of June 19, 1832, itself recognized the legality of the state
of siege, it could not, without self-contradiction, fail to recognize the
jurisdiction that this situation brings about.

The objection, based upon the fact that under the government of the
Constitution the crime of sedition committed by non-military persons is
within the jurisdiction of the Court of Assizes, cannot here have the
slightest consideration, as it is not a question, we repeat, of ordinary times,
when sedition may be committed, but of a time of war, of the state of
siege, in short, which is war in the very height of its action. As to the
objection that the state of siege resulting from a sedition in an interior
commune differs from the state of siege of a fortified place invested and
besieged by an enemy, the very legislation regarding the state of siege
destroys it completely, since the definition of the state of siege comprises
both cases. But let us quote here Mr. Voysin de Gartempe, who filled the
office of attorney-general of the Court of Appeal on the 19th June, 1832, in
the appeal of Geoffroy:

““What! the necessity for the state of siege, recognized by the laws,
should be least against the aggression of enemies from the inside? What
difference is there between the war which is at the foot of the ramparts
and that which breaks out within the very walls of the city? What!
Because French blood has been shed by French hands, the govern-
ment will not be able, in order to stop its being shed, to use, on its own
responsibility, all the means which belong to it? Civil war is, then,
ess odious than foreign war? Does it no longer exact means of repres-
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sion that are quite as prompt, quite as powerful? To allow the facts to
speak suffices for an answet.

‘‘When lately the fires of sedition were smouldering in the provinces of
the west, when they were being overrun and ravaged by armed bands
few in numbers, what did the deputies of these provinces ask? What did
the general councils of these departments say? What did the press of
the opposition repeat with great outcry? From every side they called for
the placing of the state of siege or accused of feebleness, of timidity, the
government which hesitated to employ this means, the only one, they
said, which was proportionate to the evil,” etc., etc.

Extract from the Law Concerning the Preservation and Class-
ifying of Fortified Towns and Military Posts, the Police of
Fortifications and Other Objects Relative thereto, Given
at Paris, July 10, 1871.

Decree of the National Assembly of May 24, June 25, 27, and 30, July 2,
4, 5, and 8, 1791.
* * * * * * *

ArticLe X. In fort fied places and military posts, when these places
and posts shall be in a state of siege, all authority with which the civil
authorities are clothed by the Constitution for the maintenance of order
and interior police shall pass to the military commander, who shall exer-
cise it exclusively on his personal responsibility.

Art. XI. Fortified towns and military posts shall be in the state of
siege not only from the instant of the commencement of the attack, but
even as soon as, by the effect of their investment by hostile troops, the
communications from the inside to the outside, or the outside to the inside,
shall be interrupted at a distance of 1,800 toises from the crest of the
covered way.

ArT. XII. The state of siege will cease only upon the raising of the
investment; and in case attacks shall have been begun, only after the
works of the besiegers shall have been destroyed, and the breaches repaired
or placed in a state of defence.

NoTe.—On the 2ith of June, 1818, in the midst of the terrible insurrection that
covered Paris with blood, Mr. Pascal Dupont proposed to the Constituent Assembl
to {:lace Paris in a state of glege. The state o?uiege was voted for. It lasted until
October 19, 1848. This time the state of siege covered with its shadow the Tving to
courts-martial of the jurisdiction of cilizens now sanctioned by the Court of Appeal,
This was followed the 18th of June, 1849, by a Jaw placing Pans again in a state of
slege, proposed and passed at the same session; and, to show how events bring
changes, the same M. Orilon Barrot, keeper of the seal, who Introduced this law,
was the advocate who pleaded so eloquently for M. Geoffroy, as narrated in the
text in 1832 (Dictionaire de 1a Conversation, article State of Siege).
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Extract from the Decree of the 24th December, 1811, Rela-
tive to the Organization and Service of the Military Staff
of Fortresses.

CHAPTER 1.—General Provisions.

ArTIicLE 1. Fortified places shall, in regard to their service and
police, be considered under three relations—viz., in the state of peace,
in the state of war, and in the state of siege, in accordance with Articles
V.-XII. of sub-head r of the law of July 10, 1791, and subject to mod-
ifications established in the following: * * * *

ArT. LIII. The state of siege is determined by a decree of the em-
peror, by investment, by an attack in force, by a surprise, by an insur-
rection, or, finally, by mustering troops within the radius of investment
without the authority of the magistrates.

In the case of a regular attack, the state of siege ceases only after the
works of the enemy have been destroyed and the breaches put in a state
of defence.

In these different cases the duties and obligations of commanders of
troops are subject to the rules laid down further on, Chapter IV.

* * * * * * *

CHAPTER 1V.—The Stale of Siege.

ArricLE CI. In places in a state of siege, the authority with which
the magistrates were clothed for the maintenance of order and police
passes in its entirety to the commander of troops, who exercises it or dele-
gates to them such part of it as he thinks proper.

Arrt. CII. The governor or commanding officer exercises this au-
thority or causes it to be exercised under his supervision and in his name,
within the limits determined by the decree, and if the place is invested,
within the radius of investment.

Arr. CIII. For all crimes which the governor or commandant has
not judged proper to leave to the cognizance of the ordinary courts, the
duties of police justice are performed by a military provost, selected as
far as possible from among the officers of the gendarmerie and the
ordinary tribunals are superseded by the military tribunals.

ArT.CIV. In the state of siege the governor or commandant deter-
mines upon the service of the troops of the national guard and that of
all the civil and military authorities, following no other rule than his
secret instructions, the movements of the enemy, and the works of the

besieger.
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Constitutional and Organic Laws Relating to Public Powers.
* * * * * * *

State of Siege

Can be declared only in case of imminent danger and by the Assembly
only, except in case of prorogation. fLaw of gth August, 1849, Articles
L, IL., and IIL] '

In the colonies and in Algeria the declaration of the state of siege may
be made by the governor.

In fortified towns it may be made by the military commander. [Law
9th August, 1849, Articles IV. and V.; decree 29th April, 1857, Article X.]

The state of siege has as a result the transfer to the military authori-
ties of the powers with which the civil authorities are clothed for the
maintenance of order and police. [Law gth August, 1849, Article VIL]

Only the Assembly has the right to raise the state of siege when it has
been declared or maintained by it.

Nevertheless, in case of prorogation, this right belongs to the President
of the Republic. [Law gth August, 1849, Article XII.)

Law Regarding the State of Siege of 9th August, 1849.
CHAPTER I.—Cases in which the State of Siege May be Declared.

ArticLE [ The state of siege can be declared only in case of im-
minent peril for the purpose of interior or exterior safety.
» » » » * * *

CaaPTER II.—Forms of the Declaration of the State of Siege.
* * » * * * *

ArTICLE II. The National Assembly has the sole power to declare
the state of siege with exceptions mentioned below.

The declaration of the state of siege designates the communes, the
districts, and the departments to which it is applied and may be extended.

ArT. ITI. 1In the case of prorogation of the National Assembly, the
President of the Republic may declare the state of siege by the advice of
the Council of Ministers.

The President, when he has declared the state of siege, must immedi-
ately notify the commission instituted by virtue of Article XXXII. of the
Constitution of the fact, and, according to the gravity of the circum-
stances, call the National Assembly together.

The prorogation of the Assembly ceases as of right when Paris is
declared in a state of siege.

The National Assembly, as soon as it has assembled, continues or
raises the state of siege.
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ArT. IV, In French colonies the declaration of the state of siege is
made by the governor of the colony. He must immediately account for
it to the Government.¥

ARrT. V. In fortified towns and military posts, either on the frontier
or in the interior, the declaration of the state of siege may be made by
the military commander in the cases provided by the law of 1oth July,
1791, and by the decree of 24th December, 1811.

The commandant immediately gives an account of it to the Gov-
ernment,

ArT. VI. In the cases provided for in the two preceding articles, if
the President does not believe that the state of siege should be raised, he
will without delay propose the continuance of it to the National Assembly.

CHAPTER II1.—Effects of the State of Stege.

ArTiCLE VII. Immediately on the declaration of the state of siege
the powers with which the civil authority was clothed for the maintenance
of order and police passes in its entirety to the military authority.

The civil authority continues, nevertheless, to exercise those powers
of which the military authority has not deprived it.

ART, VIII. The military tribunals may be vested with the jurisdiction
of crimes and misdemeanors against the safety of the State, against the
Constitution, against public order and peace, whatever the status of the
principals or accomplices. .

ArT. IX., The military authority has the right:

1. To search by day or night the homes of citizens;

2. To send away individuals who have undergone judicial pun-
ishment, and individuals who have not their domicile in
the places subject to the state of siege;

3. To order the surrender of arms and stores, and to proceed to
search and seize them;

4. To prohibit publications and meetings that it judges to be of
a nature tending to incite and maintain disorder.

ArT, X. In the places named in Article V. the effects of the state of
siege continue, in addition, in cases of foreign war, to be determined by the
provisions of the law of July 10, 1791, and the decree of December 24, 18171,

ArT, XI. Citizens continue, notwithstanding the existence of the
state of siege, to exercise all those rights guaranteed by the Constitution,

and the enjoyment of which is not suspended by virtue of the preceding
articles.

*Article X. of the decree of April 29, 1857, is thus worded: *'In Algeria the state
of siege resuits from the cases enumerated in Article XXXIX. of the decree of
August 10, 1853, or from the promulgstion of a decree issued by reason of emergency
by the governor-general.”

—40—
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CHAPTER IV.—Raising of the State of Siege.

ArTicLE XII. The National Assembly has the sole right to raise the
state of siege when it has been declared or continued by it.

Nevertheless, in case of prorogation, this right will appertain to the
President of the Republic. The state of siege declared in conformity
with Articles III,, IV, and V. may be raised by the President of the
Republic, provided it has not been continued by the National Assembly,

The state of siege declared in conformity with Article IV. may be
raised by the governors of the colonies as soon as they believe quiet to be
sufficiently restored.

ART. XIII. After the raising of the state of siege the military tri-
bunals continue to take cognizance of crimes and misdemeanors, the pros-
ecution of which has been turned over to them.

[From Repertoire Universelle et Raisonés de Jurisprudence.]

The Constitution of the 5th Fructidor, year 3, not having expressly de-
termined the cases or the forms in which the towns of the interior could
be declared ina * * #* state of siege, the law of the roth Fructidor,
year 5, provided for it in the two following articles:

* * * * * * *

“ART. II. The communes of the interior will be in a state of siege as
soon as by the effect of their investment by hostile troops or by rebels
the communications from within to without, or from without to within,
shall be interrupted at a distance of three thousand five hundred and two
metres (eighteen hundred toises) ; in this case the executive directory will
warn the legislative body of the fact.”

But the fact was soon recognized that this law was contrary to the
spirit of the Constitution of the year 3; and by Article XXXIX. of the law
of the 19th of the same month, ‘‘the power to put a commune in a state
of siege was given to the directory.”

The Constitution of the 22d Frimaire, year 8, is no more explicit than
that of the year 3, about the power to declare places in a state of siege or of
war, But that this power did belong to the head of the government with-
out the concurrence of any other authority, that the head of the govern-
ment was alone able, as the King still is to-day, to declare war against
foreign powers, is not to be doubted.

Furthermore, we see that the fortified towns of Antwerp and Brest
were declared in a state of siege by two decrees of the 26th March, 1807.



APPENDIX VI

The matter contained in this Appendix is the latest authoritative
publication by the War Department of the “Geneva Convention” and
of the “Instructions for the Government of Armies of the United
States in Time of War.” It is contained In the *“Fleld Service Reg-
ulations,” issued just as this book was going to the press.

THE GENEVA CONVENTION.

§65. The Convention between the United States and the principal
Ruropean and other powers for the amelioration of the condition of
‘the sick and wounded of armies in the fleld, concluded August 22,
1864, and acceded to by the United States Government in March, 1882,
<commonly known as the Geneva Convention, is as follows:

ART. I. Ambulances and fleld hospitals shall be recognized as
neutral establishments, and, as such, shall be protected and respected
by belligercents as long as they contain sick or wounded. )

Such neutrality would cease if the ambulances or hospitals were
held by a military force.

ART. II. The personnel of hospitals and ambulances, including
the administrative and supply departments thereof, the medical ser-
vice, the transport service for wounded, and llkewise chaplains, shall
participate in the benefit of neutrality while on duty, and as long
.A8 there remain any wounded to bring in or to succor.

ART. III. The persons designated in the preceding article may,
wven after occupation by the enemy, continue to fulfill thelr duties
in the hospital or ambulance which they serve, or may withdraw to
rejoin the body of troops to which they belong.

Under such circumstances, when these pcrsons shall cease from
‘their functions, the occupying army shall take care to deliver them
to the enemy’s outposts.

ART. IV. As the equipment of military hospitals remains subject
to the laws of war, persons attached to such hospitals ecan not, in
withdrawing, carry away any articles except such as are their pri-
vate property.

Under the same circumstances an ambulance shall, on the con-
‘trary, retain Its equipment.

ART. V. The inhabitants of a country who may assist the wound-
-ed shall be respected, and shall remain free. It shall be the duty of
the commanding generals of the belligerent powers to notify the
inhabitants of the appeal addressed to their humanity, and of the
neutrality resulting therefrom.

Any wounded man received and nursed in a house shall act as a
‘safeguard thereto. Any inhabitant who shall have eatertained
wounded men in his house shall be exempt from the quartering of
troops, as well as from a part of the contributions of war which
may be imposed.

627
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ART. VI. Wounded or sick soldiers shall be collected and treated,
to whatever nation they may belong.

Commanders in chief are authorized to deliver to the enemy’s out-
posts at once all soldiers wounded in combat, when ecircumstances.
permit and both parties consent to such action.

Those who, after their wounds are healed, are recognized as in-
capable of serving, shall be sent back to their country.

The others may also be sent back, on condition of not again bear-
ing arms during continuance of the war.

Evacuations, together with the personnel conducting them, shall
be protected by absolute neutrality.

ART. VII. A distinctive and uniform flag shall be adopted for hos-
pitals, ambulances and evacuations. It must on every occaslon be
accompanied by the national flag. A brassard for the neutralized
personnel shall also be allowed, but the dellvery thereof shall be-
regulated by military authority. Flags and brassards shall show a
red cross on white grouna.

ART. VIII. The details of execution of the present Convention
shall be regulated by the commanders in chief of belligerent armies,.
according to the instructions of their respective governments, and in-
conformity with the general principles laid down in this Convention.

ART, IX. The high contracting powers have agreed to communi-
cate the present Convention to those governments which have not
found it convenient to send plenipotentiaries to the International
Convention at Geneva, with an invitation to accede thereto. The-
protocol is for that purpose left open.

ART. X. The present Convention shall be ratified, and the ratifi-
cations exchanged at Bcrne in four months, or sooner if possible.

ADDITIONAL: ARTICLES.s

ART. I. The persons designated in Article II. of the Conventiom
shall continue, after the occupation by the enemy, to take the neces-
pary -care of the sick and wounded in the ambulance or hospital
which they serve. When they request to withdraw, the commander
of the occupying troops shall fix the time of departure, which he
shall not be allowed to put off for more than a brief period, in case
of millitary necessity.

ART. II. Arrangements shall be made by the belligerent powers
to insure to neutralized persons fallen into the hands of the enemy’s
army the enjoyment of their entire salary.

ART. III. Under the conditions provided for in Articles I. and IV.
of the Convention the name “ambulance’l applies to fleld hospitals
and other temporary establishments which follow the troops on the-
fleld of battle to receive the sick and wounded.

ART. IV. In conformity with the spirit of Articles V. of the Con-
vention and with the reservations contained in the protocol of 1884,

aThe additional articles now are generally accepted and have ac-
quired the force and effect of an international treaty.

dThis interpretation is of especial importance in the United States,
where the term “ambulance” is generally applied to a vehicle for
the transportation of the sick and wounded.
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it 18 explained that in the apportionment of the burdens relating to
quartering of troops and contributions of war an equitable allow-
ance only shall be made for the charitable szeal displayed by
inhabitants.

ART. V. In addition to Article VI. of the Convention, it is stip-
ulated that, with the reservation of officers whose detention might
be important to the fate of arms, and within the }imits fixed by the
-gecond paragraph of that article, the wounded who may fall into
the hands of the enemy, even if not considered incapable of serving,
-gshall be sent back to their country after they are cured, or sooner,
if possible, on condition, nevertheless, of not again bearing arms
during the continuance of the war.

ART. VI. The boats which, at their own risk and peril, during
and after an engagement, pick up the shipwrecked or wounded, or
which, having picked them up, convey them on board a meutral or
‘hospital ship, shall enjoy, until the accomplishment of their mission,
the character of neutrality, as far as the circumstances of the en-
gagement and the position of the ships engaged will permit.

The appreciation of these circumstances is intrusted to the human-
ity of all the combatants. The shipwrecked and wounded thus picked
up and saved must not serve again during the continuance of the war,

ART. VII. The religious, medical, and hospital personnel of any
captured vessel are declared neutral, and, on leaving the ship, may
Temove the articles and surgical instruments which are their pri-
vate property.

ART. VIII. The personnel designated in the preceding article
must continue to fulfill their functions in the captured ship, assiat-
ing in the removal of the wounded made by the victorious party;
they will then be at liberty to return to their country, in conform-
1ty with the second paragraph of the first additional article.

The stipulations of the second additional article are applicable to
the salaries of this personnel.

ART. IX. Military hospital ships remain subject to the laws of
war In all that concerns their equipment and supplies; they become
the property of the captor, but the latter must not divert them from
their special assignment during the continuance of the war.

ART. X. Every merchant vessel, to whatever nation it may be-
Tong, loaded exclusively with sick and wounded being removed, is
protected by neutrality; but the mere fact, noted on the ship’s books,
‘that the vessel has been visited by one of the enemy's cruisers, ren-
-ders the sick and wounded incapable of serving during the continu-
ance of the war. The cruiser shall even have the right of putting
on b-ard an officer to accompany the convoy, and thus verify the
good laith of the operation.

If + he merchant ship also carries a cargo, her neutrality will still
protet it, provided that such cargo i8 not of a nature to be confis-
cated by the belligerent.

Thn belligerents retain the right to prohibit to neutralized vessels
‘all eemmunication and any course which they may deem prejudicial
to the secrecy of their operations. In urgent cases speclfal conven-
tionas may be entered into between commanders in chief, in order to
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neutralize temporarily and in a speclal manner the vessels intende®
for the removal of the sick and wounded.

ART. XI. Wounded or sick sallors and soldiers, when embarked,
to whatever nation they belong, shall be protected and taken care-
of by their captors.

Their return to their own country Is subject to the provisions of
Article VI. of the Convention, and of additional Article V.

ART. XII. The distinctive flag to be used with the national flag,
in order to indicate any vessel or boat which may claim the benefit
of neutrality, in virtue of the principles of this Convention, is a
white flag with a red cross. The belligerents may exercise in this
respect any mode of verification which they may deem necessary.

Military hospital ships shall be distinguished by being painted
white outside, with green strake,

ART. XIII. The hospital ships which are equipped at the expense:
of the ald societies recognized by the governments signing this Con-
vention, and which are furnished with a commission emanating from
the sovereign, who shall have given express authority for their being
fitted out, and with a certificate from the proper naval authority
that they have been placed under his control during their fitting out
and on their final departure, and that they were then appropriated
solely to the purpose of their misston, shall be consldered neutral,
as well as the whole of their personnel. They shall be respected
and protected by the belligerents.

They shall make themselves known by hoisting, together with
their national flag, the white flag with a red cross. The distinctive:
mark of their personnel, while performing their dutles, shall be a
brassard of the same colors. The outer painting of these hospital
ships shall be white with red strake.

These ships shall bear ald and assistance to wounded and ship-
wrecked belligerents, without distinction of nationality.

They must take care not to interfere in any way with the move-
ments of the combatan‘s. During and after the battle they will act
at their own risk and peril.

The belligerents shall have the right of controlling and visiting
them; they may refuse to co-operate with them, order them to de-
part, and detain them if the gravity of the circumstances demands.
such action.

The wounded and shipwrecked picked up by these ships can not
be claimed by either of the combatants, and they will be required
not to serve during the continuance of the war

ART. XIV. In naval wars any strong presumption that either
belligerent takes advantage of the benefits of neutrality with any
other view than the interest of the sick and wounded gives the other
belligerent, until proof to the contrary, the right of suspending the
Convention as regards such belligerent.

Should this nresumption become a certainty, notice may be given:
to such belligerent that the Convention is suspended with regard to-
him during the whole continuance of the war.

ART. XV. The present act shall be drawn up in a single origi-
nal copy, which shall be deposited in the archives of the Swiss
Confederation.
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THE HAGUE PEACE CONFERENCE

666. The Convention between the United SBtates and certain pow-
ers for the adaptation to maritime warfare of the principles of the
Geneva Convention, signed at The Hague, July 29, 1899, and pub-
lished in G. O. No. 4, A. G. O., 1902, is as follows:

ART. 1. Military hospital ships—that is to say, ships constructed
or assigned by states specially and solely for the purpose of assist-
ing the wounded, sick. or shipwrecked, and the names of which shall
have been communicated to the belligerent powers at the beginning
or during the course of hostilities, and in any case before they ard
employed, shall be respected and cannot be captured while hostil-
ities last.

These ships, moreover, are not on the same footing as men-of-war
as regards their stay in a neutral port.

ART. II. Hospital ships equipped wholly or in part at the cost of
private individuals or officially recognized relief societies shall like-
wise be respected and exempt from capture, provided the belligerent
power to whom they belong has given them an officilal commission
and has notified their names to the hostile power at the commence-
ment of or during hostilities, and in any case before they are
employed. ‘ ‘

These ships should be furnished with a certificate from the com-
petent authorities, declaring that they had been under their control
while fitting out and on flnal departure.

ART. III. Hospital ships, equipped wholly or in part at the cost
of private individuals or officially recognized socleties of neutral
countries, shall be respected and exempt from capture, #f the neu-
tral power to whom they belong has given them an official commis-
sion and notified their names to the belligerent powers at the com-
mencement of or during hostilities, and in any case before they are
employed. ’

ART. IV. The ships mentioned in Articles L, II, and III. shail
afford relief and assistance to the wounded, sick, and shipwrecked
of the belligerents independently of their nationality.

The governments engage not to use these ships for any military
purpose,

These ships must not in any way hamper the movements of the
combatants.

During and after rn engagement they will act at their own risk
and peril.

The belligerents will have the right to control and visit them; they
can refuse to help them, order them off, make them take a certain
course, and put a commissioner on board; they can even detain them.
if important circumstances require it.

As far as possible the belligerents shall inscribe in the salling
papers of the hospital ships the orders they give them.

ART. V. The military hospital ships shall be distinguished by
being painted white outside with a horizontal band of green about
a meter and a half in breadth.

The ships mentioned in Articles II. and III. shall be distinguished
by being painted white outside with a horizontal band of red about
a meter and a half in breadth.
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The boats of the ships above mentioned, as also small craft which
may be used for hospital work, shall be distinguished by simllar
painting.

All hospital ships shall make themselves known by hoisting, to-
gether with their national flag, the white flag with a red cross pro-
vided by the Geneva Convention.

ART. VI. Neutral merchantmen, yachts, or vessels, having, or tak-
ing on board, sick, wounded, or shipwrecked of the belligerents, can
not be captured for so doing, but they are liable to capture for any
violation of neutrality they may have committed.

ART. VII. The religious, medical, or hospital staff of any cap-
tured ship is inviolable, and its members can not be made prisoners
of war, On leaving the ship, they take with them the objects and
surgical instruments which are their own private property.

This staff shall continue to discharge its duties while neceasary,
and can afterwards leave when the commander in chief considers
it possible.

The belligerents must guarantee to the staff that has fallen Into
their hands the enjoyment of their salaries intact.

ART. VIII. Sailore and soldiers who are taken on board when sick
or wounded, to whatever nation they belong, shall be protected and
looked after by the captors.

ART. IX. The shipwrecked, wounded, or sick of one of the bellig-
erents who fall into Lhe hands of the other, are prisoners of war.
The captor must declde, according to circumstances, if it is best to
keep them or send them to a port of his own country, to a neutral
port, or even to a hostile port. In the last case, prisoners thus re-
patriated can not serve as long as the war lasts.

ART. X. (Excluded.)

ART. XI. The rules contalned in the above articles are binding
only on the contracting powers in case of war between two or more
of them.

The said rules shall cease to be binding from the time when, in a
war between the contracting powers, cne of the belligerents is joined
by a non-contracting power. -

L L] L] . L

ART. XIV. In the event of one of the high coniracting parties
denouncing the present Convention, such denunciation shall not take
effect until a year after the notification made in writing to the Neth-
erlands Government, and forthwith communicated by it to all the
other contracting powers.

This denunciation shall only affect the notifying power.



ArTicLE XIL

INSTRUCTIONS FOR THE GOVERNMENT OF ARMIES OF THE
UNITED STATES IN TIME OF WAR.a

SECTION L--Military government.—Military jurisdiction.—Military
mecessity ~Hostilities,

MILITARY GOVERNMENT.

667. A place, district, or country occupied by an enemy stands, iu
consequence of that fact, under the military government of the in-
vading or occupying army, whether any proclamation declaring the
same, or Any public warning to the inhabitants, has been issued or
not. Military government is the immediate and direct effect and
consequence of occupation, which includes only the territory where
the authority of the hostile army is established and in a position
to be exercised.

The presence of a hostile army proclaims fts military government.

668. Military government does not cease during the hostile occu-
pation, except by special proclamatifon issued by the commander-in-
chief, or by special mention in the treaty of peace terminating the
war and stipulating occupation of places or of a territory pending
the fulfiliment of certain agreements.

669. Military government in a hostlle country consists in the sus-
pension, by the occupying military authority, of the domestic admin-
istration and government in the place or territory occupied; in the
substitution of military rule and force for the same; and in the dic-
tation of general laws, as far as military necessity requires this sus-
pension, substitution, and dictation.

670. Military government applies only to foreign territory and to
domestic territory In which enemies, or rebels treated as belliger-
ents, are operating. The military commander I8, with rare excep-
tions, amenable for his acts in accordance with the laws and cus-
toms of war only. Military government must be carefully dlestin-
guished from martial law, which {8 of domestic application only; for
in the latter case the legality of the acts of a military officer may
be questioned not only by his military superiors, but also by the
civil tribunals of the territory in which such martial law may be
exercised. !

671. Military government simply {s military authority exercised
in accordance with the laws and usages of war. Military oppreasion
18 not military government; it is an abuse of the power which the
law of war confers. As military government is carried on by mili-
tary force, it is incumbent upon those who administer it to be

aOriginally prepared by Francis Lieber, LL.D. and published in
General Orders, No. 100, Adjutant-General’'s Office, 1868.
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strictly guided by the principles of justice, honor, and humanity—
virtues adorning a soldier even more than other men, for the very
reason that he possesses the power of his arms against the unarmed,

672. Military government should be less stringent in places and
countries fully occupied@ and fairly submissive. Much greater sever-
ity may be exercised in places or regions where actual hostilities
exist, or are expected and must be prepared for. Its most complete
sway I8 allowed when face to face with the enemy, because of the
absolute necessities of the case. Even in the commander's own coun-
try. the duty of stopping the progress of the invasion and eventu-
ally expelling the enemy rises superior to all ordinary conslderations.

873. All civil and criminal law of the places and territories cap-
tured from the enemy shall continue to take it usual course under
military government, unless, in case of absolute impediment, the
same be interrupted or modified by order of the occupying military
power; but all the functions of the hostile government—legislative,
executive, or administrative—whether of a general, provincial, or
{ocal character, cease under military government, or continue only
with the sanction, or, If deemed necessary, with the participation
of the invader.

The commander of the occupying forces may proclaim that the
administration of all civil and criminal law shall, either wholly or
fn part, continue as in time of peace.

The commanding officer may require the magistrates and other
civil officinls of the occupied territory to take an oath of temporary
allegiance or an oath of fidelity to the victorious goverament or rul-
ers, 48 a condition to the continuance of their functions. But
whether such oath has been taken or not, the people and their offi-
cials owe strict obedience, at the peril of their lives, to the military
government of the occupying power as long as it holds sway over
the district or country.

674. Military government applies to property and to persons,
whether the persons are subjects of the enemy or aliens to his
country.

675. Consuls, among American, European, and other civilized
nations, are not diplomatic agents. Nevertheless, their offices and
persons will be subjected to military government in cases of urgent
necessity only; their property and business are not exempt. Any
delinquency they commit against the established military rule may
be punished as in the case of any other inhabitant, and such punish-
ment furnishes no reasonable ground for international complaint.

676. The functions of ambassadors, ministers, or other diplomatic
agents accredited by neutral powers to the hostile government cease,
80 far as regards the displaced government; but the conquering or
occupying power usually recognizes them as temporarily accredited
to itself,

677. Military government affects chiefly the police of oceupied
territory and the collection of public revenue, whether at the rate
imposed by the expelled government or according to a new scale
prescribed by the invader. Its principal object is to prowvide for
the security of the invading army and to contribute to its support
and efficiency.
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678. Whenever feasible, military government.is carried out in
eases of Individual offenders by military courts. Sentences of death
shall be executed only with the approval of the President, provided
the urgency of the case does not require a speedier execution, and
then only with the approval of the commander in chief.

MILITARY JURISDICTION.

679. Military jurisdiction is of two kinds: first, that which is
conferred and defined by statute; second, that which is derived from
the common law of war. Military offences under the statute law
must be tried in the manner therein directed; but military offences
which do not come within the statute must be trled and punished
under the common law of war. The character of the ocourts which
ery--cigse these jurisdictions depends upon the local laws of each par-
tro  ar country.

In the organized and active land forces of the United States the
first 18 exercised by courts-mgriial, while cases which do not come
within the Rules and Articles of War, or the jurisdiction conferred
by statute on courts-martial, are tried by military commissions.

MILITARY NECESSITY.

680. Mllitary necessity, as understood by modern civilised nations,
consists in the urgency of those measures which are indispensable
for securing the end of the war, and which are lawful according to
the modern law and usages of war.

881. Military necessity admits of all direct destruction of life or
1imb of armcd enemies, and of other persons whose destruction is
incidentally unavoidudle in the armed contests of the war; it allows
of the capturing of every armed enemy and of every enemy of im-
portance to the hostile government, or of pecullar danger to the
¢aptor; it allows of all destruction of property, and obstruection of
the ways and channels of trafiic, travel, or communication, and of
all withholding of sustenance or means of life from the enemy; of
the appropriation of whatever an enemy’s country affords necessary
for the subsistence and safety of the army, and of such deception
as does not involve the breaking of good faith, either positively
pledged regarding agreements entered into during the war, or sup-
posed by the modern law of war to exist.

682, Military necessity does not admit of cruelty—that is, the in-
fliction of suffering for the sake of suffering or for revenge, nor of
maiming or wounding except in fight, nor of torture to extort con-
fessions. It does not admit of the use of poison in any way, nor of
the wanton devastation of a district. It admita of deception, but
disclaims acts of perfidy; and, in general, military necessity does not
include any act of hostllity which makes the return to peace unnec-
essarily difficult.

HOSTILITIES.
683. Public war is a state of armed hostility between states or

parts of states, It is a law and requisite of civilized existence that
men live in political, continuous socleties, forming organised units,
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called states or nations, whose constituents bear, enjoy, and suffer,
advance and retrograde together, in peace and In war.

684. The citizen or native of a hostile country is thus an enemy,
as one of the members of the hostile state or nation, and as such ll
subject to the hardsnlps of war.

685. Nevertheless, as civilization has advanced during the last
centuries, so has likewise steadily advanced, especlally in war on
land, the distinction betweén the private individual belonging to a
hostile country and the hostile country itself, with its men in arms.
The principle has beemn more and more acknowledged that the un-
armed citizen is to be spared in person, property, and honor as
much as the exigencles of war will permit.

686. Private citizens are no longer murdered, enslaved, or carried
off to distant parts, and the inoffensive individual is as little dis-
turbed in his private relations as the commander of the hostile
troops can afford to grant in the overruling demands of a vigor-
ous war.

Any pressure on the population of occupled territory to take an
oath of. allegiance to the hostile power {8 prohibited.

887. War 18 not carried on by arms alone. It is lawful to starve
the hostile belligerent, armed or unarmed, so that it leads to the
speedier subjection of the enemy.

888. Commanders, whenever admissible, inform the enemy of
their intention to bombard a place, so that the non-combatants, and
especially the women and children, may be removed before the
bombardment commences. But it is no infraction of the ecommon
law of war to omit thus to inform the enemy. B8urprise may be
a necessity.

689. When a commander of a besivcged place expels the non-
combatants, in order to lessen the number of those who consume
his stock of provisions, it is lawful, though an extreme measure, to
drive them back, so as to hasten the surrender.

690. The attack or bombardment of towns, villages, habitations,
or buildings known to be not defended, is prohibited.

691. The law of war not only disavows all cruelty and all bad
faith concerning engagements concluded with the enemy during the
war, but also the breaking of stipulations solemnly contracted by
the belligerents in time of peace and intended to remain in force in
case of war between the contracting powers.

" It disclaims all extortlons and other transactions for individual
gain; all acts of private revenge, or of connivance at such acts.

Offences to the contrary shall be severely punished—especially so
lf committed by officers.

692, A belligerent has no right to announce his intention to givo
no quarter, nor can he refuse to give quarter except in the case of
some conduct of the enemy in gross violation of the laws of war,
and then only in the way of retaliation for similar acts. Under such
extraordinary circumstances troops who give no quarter still have
no right to kill enemies already disabled on the ground and who
have ceased fighting, or prisoners captured by other troops.

683, All troops of the enemy discovered or positively known to
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give no quarter in general, or to any portion of our army, receive
none,

694. Detachments of troops who disguise themselves in the uni-
form of their enemies for the purpose of taking treacherous advan-
tage of the resemblance, can expect no quarter if they be taken
in the act.

695. If a commander, under streds of urgent necessity, utilizes
articles of uniform captured@ from the enemy, sufficlent dissimilarity

In thHe uniform as a whole must remain to protect troops and indi-

vidual wearers against the charge of willful deception.

696. Quarter having been given to an individual enemy under
misapprehension of his true character, he may nevertheless be or-
dered to suffer death if within three days after capture it is dis-
covered that he belongs to an organization which is notorious for
not giving quarter.

697. The use of the enemy’s national standard, flag, or other em-
blem of nationality for the purpose of deceiving the enemy in bat-
tle 18 an act of perfidy by which the troops resorting to it lose all
claim to the protection of the laws of war.

While deception in war is permitted as a necessary means of hoa-
tility and is consistent with honorable warfare, the common law of
war allows even capital punishment for clandestine or treacherous
attempts to injure an enemy, because they are so dangerous and it
{s 80 difficult to guard agalnst them.

698. Modern wars are not internecine wars, in which the killing
of the enemy is the object. The destruction of the enemy in mod-
ern war, and Indeed, modern war itself, are means to attain that
object of the belligerent which lies beyond the war. Unnecessary
or revengeful destruction of life is not lawful

The law of war does not allow proclaiming elther an individual
belonging to the hostile army, or a citizen, or a subject of the hos-
tile government, an outlaw, who may be slain without trial by any
captor, any more than the modern law of peace allows such inten-
tional outlawry; on the contrary, it abhors such outrage. The stern-
est retaliation should follow the murder committed in consequence
of such proclamation, made by whatever authority. Civilized nations
look with horror upon offers of rewards for the assassination of
enemies as relapses into barbarism.

699. Firing upon the sentinels of the ememy's outposts, as an
ifndividual act, is strictly prohibited. An attack may, however, be
made on any part of the enemy’s outposts pursuant to the orders
of officers, with the express or implied sanction of higher authority.

700. The use of poison in any manner, be it to poison wells, or

‘food, or arms, is wholly excluded from modern warfare. He that

a2ses it puts himself beyond the pale of the law and usages of wadk.
701. Whoever intentionally inflicts additional wounds on or kills
an enemy already wholly disabled, or who orders or encourages 80l-
diers to Qo so, shall, if duly convicted, suffer death, whether he
belongs to the organized and active land forces of the United States,
or {8 an enemy captured after having committed such a misdeed.
702. The law of war can no more wholly dispense with retalia-
tion than can the law of nations, of which it is a branch. Yet civ-
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ilized nations acknowledge retaliation as the sternest feature of war,
A reckless enemy often leaves to his opponent no other means of
securing himself against the repetition of barbarous outrage.

703. Retaliation will, therefore, never be resorted to as a measure
of mere revenge, but only as a means of protective retribution, and,
moreover, cautiously and unavoidably. The facts in a case having
been ascertained with absolute certainty, they may, if practicable,
be communicated to the commander of the enemy's forces for such
action as he may deem appropriate. If the injury complained of is
then repaired, or if satisfactory explanation of the occurrence is
offered, with assurance of the continued enforcement of the laws
of war and punishm:nt of offenders, all ground for retaliation
vanishes. ’

‘When reprisals are absolutely necessary, they will only be resorted
to with the express authority of the, general in chief and must not
exceed in degree the violation of the law of war committed by the
enemy. The methods of retaliation must conform to the laws of
humanity and morality; the maximum retribution for the flendish
atrocities of savage and half-civilized enemies is the infliction of
death By hanging or shooting.

No general penalty, pecuniary or otherwise, shall be inflicted on
the population on account of the acts of individuwals for which it
ocan not be regarded as collectively responsible.

Unjust or inconsiderate retallation removes the belligerents far-
ther and farther from the mitigating rules of regular war, and by
rapid steps leads them nearer to the internecine wars of savages.

704. Ever since the formation and co-existence of modern nations,
and ever since wars have become great national conflicts, war has
come to be acknowledged to be not its own end, but the means of
attaining great ends of state, or to consist in defence against wrong.

The more vigorously wars are pursued, the more humane they
are in the end; but the law of war imposes many restrictions, based
on principles of justice, faith, honor, and humanity, on the means
and methods adopted to Injure the enemy.

SBOTION Il.—Puble and private property of the enemy.—Protection
of persoms, of religion, and of the arts and sci Punish t
of erimes against the imhabitants of hostile eoumtries.

PUBLIC PROPERTY.

705. A victorlous army appropriates all public money, seizes all
public movable property and holds the same awaiting instructions
from ita government, and sequesters for its own benefit or for its
government all the revenues of real property belonging to the hos-
tile government or nation. All means of public transportation and
communication may be seized and used by the invading army. The
destruction of public property, except as demanded by military neces-
sity, 18 prohibited. The title to public real property remains in
abeyance until finally determined in the treaty of peace.

706, As a general rule, churches, hospitals, or other establish-
ments of an exclusively charitable character, and establishments of
education or institutions for the promotion of knowledge, such as



APPENDIX VI, 639

public schools, universities, academies, observatories, and museums,
are not to be considered public property in the sense of paragraph
705; but they may be used when the public service demands it, and
the property belonging to.them may be taxed.

707. Works of art, libraries, scientific collections, and valuable
astronomical and meteorological Instruments, as well as hospitals,
must be protected agalnst all avoidable damage, even when oon-
taeined in fortified places undergoing siege. Such works of art,
libraries, collections, and instruments will not be removed, except
as a measure of retaliation for similar acts. In no case shall they
be s0ld or given away, nor shall they ever be privately appropriated,
or wantonly destroyed or injured.

PRIVATE PROPERTY.

708. The United States acknowledges and protects religion and
morality; strictly private property; the persons of the inhabitants,
especially those of women, and the sacredness of domestic relations.
Offences to the contrary shall be rigorously punished.

This rule does not interfere with the right of the victorious i{n-
vader to tax the people or their property, to levy forced loans, to
billet soldiers, or to appropriate property, especially houses, lands,
boats or ships, and churches for temporary and military uses.

709. No tax shall be collected except under a written order and
on the responsibllity of a commander in chief.

This collection shall only take place, as far as possible, in accord-
ance with the rules in existence and the assessment of -taxes in force.

For every payment a receipt shall be given to the taxpayer.

710. Private property, unless forfeited by crimes or by offences ol
the owner, can be sBeized only by way of requisition or when justi-
fited by military necessity for the support or other benefit of the
army or of the United States.

If the owner has not fled, the commanding officer will cause for-
mal receipts to be given, which may serve the spollated owner to
obtain indemnity.

711, The salaries of civil officers of the occupied territory, such
as judges and administrative or police officers, who remain, and
with the sanction of the mlilitary government continue the work of
their office as far as practicable under the circumstances arising out
of the war, shall be paid out of the public revenue of the fnvaded
territory; and other necessary expenses of administration shall be
provided for out of the same fund.

PUNISHMENT OF CRIMES.

712, There exists no law or body of authoritative rules of action

between hostile armies except that branch of the law of nature and
nations which is called the law and usages of war on land.

All municipal law of the ground on which the armies stand, or of
the countries to which they belong, is silent and of no effect be-
tween armies in the fleld,

718. All wanton violence committed against persons in the in-
vaded country, all destruction of property not commanded by the
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authorized officer, all robbery, all pillage or sacking, even after tak-
ing a place by maln force, all rape, wounding, malming, or killing
of such inhabitants are prohibited under the penalty of death, or
such other severe punishment as may seem adequate for the grav-
ity of the offence.

A soldier, officer or private, in the act of committing such vio-
lence, and disobeying a superior ordering him to abstain from fit,
may be lawfully killeu on the spot by such superior.

- 714, All captures and booty belong, according to the modern law
of war, primarily to the government of the captor.

Neither officers nor soldiers are allowed to make use of their posi-
tion or power In the hostile country for private gain, nor even for
commercial transactions otherwise legitimate. Offences to the con-
trary committed by commissioned officers will be punished by dais-
missal from the military service or by such other punishment as the
nature of the offence may require; if by soldiers. they shall be pun-
ished according to the nature of the offence.

SECTION I11.—Prisoners of war.—Deserters.—Hostages.

PRISONERS OF WAR.

715. A prisoner of war I{s a person, armed or unarmed, forming
part of the hostile army or attached to it for active aid, and who
has fallen into the hands of the captor, on the fleld or in the hos-
pital, by Individual surrender or by capitulation.
~When thus captured, all soldiers of whatever specles of arms; all
men belonging to a rising en masse of the hostile gountry; all who
are attached to the army for its efficiency and promote directly the
object of the war, except persons hereinafter specifically mentioned;
all disabled men and officers on the field or elsewhere; all enemles
who have thrown away their arms and asked for quarter, are pris-
oners of war and as such exposed to the Inconveniences as well as
entitled to the privileges pertaining to that condition.

716. Moreover, clvililans who accompany an army for whatever
purpose, such as sutlers, contractors, Interpreters, and newspaper
correspondents, if captured, may be detalned as prisoners of war.

The head of the hostile government and members, male or female,
of its relgning family, the chief officers of the hosttle country, its
diplomatic agents, and all persons of special use to the hostile army
or its government, become prisoners of war if captured on territory
not belonging to a neutral power.

717. 1f the people of u country, or of that portion thereof not yet
occupled by the enemy, rise en masse under a duly authorized levy
to resist the Invader, they shall be considered as belligerents if they
observe the laws and usages of war, and, In case of capture, shall
be treated as prisoners of war, R

115 No belligerent has the right to declare that he will treat
every captured man in arms of a levy en masse as a brigand or bandit.

If, however, the people of a country, or any portion of the same,
already occupied by an army, rise against it, they are violators of
the laws of war, and are not entitled to their protection.
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719. As soon as a man is armed by a sovereign government and
takes the soldier's oath of fldelity, he is a belligerent; his killing,
wounding, or other warllke acts are not individual crimes or of-
fenses. No belligerent has a right to declare that enemies of a cer-
tain class, color, or condition, when properly organized as soldiers,
will not be treated by him as public enemies.

720. When sovereign states make war upon each other, the law
of natlons does not inquire into the reasons for such action, and
therefore, in regard to the treatment of prisoners, permits no de-
parture from the rules of regular warfare in case the prisoners
belong to the army of a government which the captor considers a
wanton and unjust assallant: .

721. A prisoner of war Is subject to no punishment for being a
public enemy, nor is any revenge wreaked upon him by the inten-
tional infliction of any suffering or disgrace, by cruel imprisonment,
want of food, by mutilation, death, or any other barbarity.

722. The law of mations knows of no distinction of color, and it
an enemy of the United States should enslave and sell any captured
persons of their army, it would be a case for the severest retaliation,
if not redressed upon complaint. ’

The United States can not retaliate by enslavement; therefore
death must be the retaliation for this crime agalnst the law of
nations.

723. A prisoner of war remains answerable for his crimes com-
mitted against the captor's army or people, committed before ne
was captured, and for which he has not been punished by his own
authorities.

All prisoners of war are liable to the infliction of retaliatory
measures.

724. Money and other valuables on the person of a prisoner,
such as watches or jewelry, as well as extra clothing, are to be
regarded as the private property of the prisoner, and the appropria-
tion of such valuables or money is considered dishonorable, and is
prohibited.

Nevertheless, if large sums are found upon the persons of prisoners,
or in their poseession, they shall be taken from them, and the sur-
plus, after providing for their own support, appropriated for the
use of the army, under the direction of the commander, unless
otherwise ordered by the government. Nor can prisoners claim, as
private property, large sums found and captured in their train,
although they may have been placed in the private luggage of the
prisoners.

726. All officers, when captured, must surrender their arms to the
captor. They may be restored to the prisoner in marked cases, by
the commander, to signalize admiration of his distingulshed bravery
or approbation of his humane treastment of prisoners before his capt-
ure. The captured officer to whom they may be restored can not
wear them dQuring captivity.

726. A prisoner of war, being a public enemy, is the prisoner of
the government, and not of the captor. No ransom can be paid Ly
a prisoner of war to his individual captor or to any oficer in com-

=
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mand. The government aloné releases captives, according to rules
prescribed by itself.

727. Bvery prisoner of war, if interrogated on the subject, is re-
quired to declare his true name and rank, and, in case of infringe-
ment of this rule, may be exposed to a restriction of the benefits
accorded to prisoners of war of his class.

728. Honorable men, when captured, will abstain from giving to
the enemy information corcerning their own army, and the modern
law of war permits no longer the use of any violence against pris-
oners in order to extort the desired Information or to punish them
for having glven false information.

729, Prisoners of war are subject to 'such restriction of liberty us
may be deemed necessary on account of safety. but they are to bha
subjected to no other intentional suffering or indignity. The con-
finement and mode of treating prisoners may be varied during thelr
captivity according to the demands of safety.

730. The state may utilize the labor of priscners of war accord-
ing to their rank and aptitude. Their tasks shall not be excessive,
and shall have nothing to do with the military operations.

Prisoners may be authorized to work for the public service, for
private persons, or on their own account.

Work done for the state shall be pald for according to the tariifs
in force for soldiers of the national army employed on similar tasks.

When the work is for other branches of the public service or for
private persons, the conditions shall be settled In agreement with
the military authorities.

The wages of the prisoners shall go toward improving their posi-
tion, and the balance shall be paid them at the time of their releas-»,
after deducting the cost of their maintenance.

731. The government into whose hands prisoners of war have
fallen is bound to maintain them.

Falling a speclal agreement between the belligerents, prisoners of
war shall be treated, as regards food, quarters, and clothing, on the
same footing as the troops of the government which has captured
them.

782. A prisoner of war who escapes may be shot or otherwiae
killed in his flight; but neither death nor any other punishment
shall be inflicted upon him simply for his attempt to escape, which
the law of war does not consider a crime. Stricter means of secur-
ity may be used after an unsuccessful attempt to escape.

If, however, a conspiracy is discovered, the purpose of which Is a
united or general escape, the conspirators may be rigorously pun-
ished, even with death; and capital punishment may also be inflicte@®
upon prisoners of war discovered to have plotted rebellion against
the authorities of the captors, whether in union with fellow-prison-
ers or with other persons.

783. 1If prisoners of war, who have given no pledge nor made any
promise on their honor, escape forcibly or otherwise, and are capt-
ured again in battle after having rejoined their own army, they
shall not be punished for their escape, but shall be treated as sim-
ple prisoners of war, although they may be subjected to stricter
confinement.
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734. The obligations of belligerents in respect to the sick and
wounded are regulated by the Geneva Convention, which {s hereby
made part of these instructions and will be fully complied with
when the occasion arises.

735. The enemy’'s medical officers and members of his hospitol
corps or sanitary service, including the 'personnel! for superintend-
ence, administration, and service of ambulances, military hospitals
and transport of wounded (by land or by water), and his chaplains,
shall be considered neutral and will not be made prisoners of war
unless the commanaer in chlef has special reasons for detaining
them.,

‘I'he conduct to be observed toward these persons, and also with
respect to ambulances, military hospitals, and hospital trains and
ships, 18 prescribed in the articles of the Geneva Convention and the
Hague Peace Conference.

736. A bureau for information relative to prisoners of war shall
be instituted, on the commencement of hostilities, in each of the
belligerent states, and, when necessary, In the neutral countries on
whose territory belligerents have been received. This bureau is iu-
tended to answer all inquiries about prisoners of war, and is fur-
nished by the varifous services concerned with all the necessary
information to enable it to keep an individual return for each pria-
oner of war. It is kKept Informed of internments and changes, as
well as of admissions into hospital, anu deaths.

It is also the duty of the information bureau to receive and col-
lect all objects of personal use, valuables, letters, ete., found on the
ba.cletields or left by prisoners who have dled in hospital or ambn-
lance, and to transmit tnem to those interested.

737. Rellef gsocieties for prisoners of war, which are regularly cou-
stituted in accordance with the law of the country with the object
of serving as the intermediary for charity, shall receilve from the
belligerents for themselves and their duly accredited agents every
facility, within the bounds of military requirements and adminis-
trative regulations, for the effective accomplishment of their humane
task. Delegates of these soclietles may be admitted to the places of
internment for the distribution of relief, as also to the halting-plac-s
of repatriated prisoners, iIf furnished with a personal permit by the
military authorities, and on givng an engagement in writing to
comply with all thelr regulatons for order and police.

788. The information bureau shall have the privilege of free post-
age, ILetters, money orders, and valuables, a8 well as postal parv-
cels, destined for the prisoners of war or dispatched by them, shall
be free of all postal duties, both In the countries of origin and des-
tination, as well as in those through which they pass.

Gifts and reller in kind for prisoners of war shall be admitted free
of all auties of entry and others, as well as of payments for carrlage
by th~ government railways.

739. Officers taken prisoners may recelve, If necessary, the full
pay allowed them in this position by their country’'s regulations,
the amount to be repaid by thelr government.

740. Prisoners of war shall enjoy every latitude in the exercise
of thelir religion, Including attendance at their own church services,
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provided only they comply with the regulations for order and police
issued by the military authorities.

741. The wills of prisoners of war are recelved or drawn up on
the same conditions as for soldiers of the national army.

The same rules shall be observed regarding death certificates, as
well as for the burial of prisoners of war, due regard being paid to
their grade and rank.

742. After the concluslon of peace, the repatriation of prisoners
of war shall take place as speedily as possible.

DESERTERS.

743. Deserters from the organized and active land forces of the
United Btates, having voluntarily entered the service of the enemy,
suffer death if they fall again into the power of the United States,
whether by capture or by being delivered up. If a deserter from
suffer death if they fall again into the power of the United States,
is captured by the enemy and punished with death or otherwise, it
is not a breach of the laws and usages or war, and does not call
for redress or retaliation.

HOSTAGES.

744. A hostage is a person accepted as a pledge for the fulfillment
of an agreement concluded between belligerents during a war or in
consequence of a war. Such hostages are rare in the present age
between civilized powers.

If a hostage is accepted, he 18 treated tlke a prisoner of war, ac-
cording to rank and condition, as circumstances may permlit.

The right to take hostages may also be exercised by selzing locaily
influential persons and holding them as security against damage 1o
railroads, telegraph lines, bridges, tunnels, etc.,, on the line of com-
munications, by hostile inhabitants.

When the conduct of a hostile population in occupied territory
amounts to guerrilla warfare, resorting to assassination of soldiers
and intimidation or murder of citizens disposed to be loyal, hostages
may be required to march at the head of detachments of troops, an'l
they may be held subject to retalliation after due warning.

SECTION 1IV.—Partisans.—Armed ies not belonging to the hos-
tile army.~—Scouts.—Armed prowlers.—War rebels.

PARTISANS.

746. Partisang are soldiers armed and wearing the uniform of
their army, but belonging to a corps which acts detached from the
main body for the purpose of making inroads into the territory occu-
pied by the enemy. If captured, they are entitled to all the privi-
leges of the prisoner of war.

GUERRILLAS.

748, Men or groups of men who commit hostilities, whether by
fighting, by Inroads for destruction or plunder, or by ralds of any
kind, without commission, without being part and portion of the
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organized hostile army, and without sharing continuously tn the
war, but who do so with intermitting returns to their homes and
vocations, or with the occasional assumption of the semblance of
peaceful pursuits, divesting themselves of the appearance of sol-
dlers and again assuming it when it serves thelr purposes—such
men or groups of men are not entitled to the privileges ot prisoners
of war, but shall be treated summarily as highway robbers -r
pirates.

In the absence of general Instructions or speclal orders on this
subject from higher authority, the commanding officer on the spot
becomes responsible for suitable action whenever such men are
caught In the act or when there i8 no reasonable doubt of their
guilt. Before enforcing the death penalty, the commanding officer,
in order to protect himself against possibllity of error, may con-
vene a board of three officers to ascertain the facts, with names of
witnesses, and later submit the same with report of action to his
immediate superior. If three officers be not available, the board
may consist ot two, or even one. If the commanding officer be the
only -officer present, such record shall form part of his report. Wh:n
such immediate example is not deemed necessary, the culprit may
be confined and formal charges forwarded as a basis for trial by a
military commlission, provided that the exigencies of the campalign
do not render such course impracticable.

747. Scouts or single soldlers, if disguised in clvillan dress or
otherwise, or in the uniform of the army hostile to their own, it
found within or lurking about the llnes of the captor, are treated
as sples, and suffer death upon conviction before a military
commission.

748. Armed prowlers, by whatever names they may be called.
who steal within the lines of the hostile army, and inhabltants of
the enemy’s territory who kill or rob, destroy bridges, roads, rail-
roads, or canals, rob or destroy the mall, or cut telegraph wires.
are not entitled to the privileges of prisoners of war.

WAR REBELS.

749. War rebels are persons within an occupied territory who rise
in arms against the occupying or conquering army, or against the
authorities established by the same. If captured, they may suffer
death, whether they rise singly, In amall or large bands, and whether
called upon to do so by their own, but expelled, government or not
They are not prisoners of war; nor are they if dlscovered and secured

before thelr conspiracy has matured to an actual rising or armed
violence.

SECTION V.—-Saf duct.—Spi ‘War traitors.~—Guides.

SAFE-CONDUCT.

760. All Intercourse between the territories occupied by bellig-
erent armies, whether by trafiic, written or printed correspondence,
cable, telegraph, telephone, or wireless telegraphy, or in any other

way, ceases, This i3 the general rule to be observed without spo-
clal proclamation.
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Exceptions to this rule, whether by safe-conduct or by permission
to trade on a small or large scale, or by exchanging malils, or by
travel from one territory into the other, or by other methods of com-
munication, can take place only according to agreement approved by
the government, or by sanction of the highest military authority.

Violation of this rule of non-intercourse is highly punishable.

761. Ambassadors, and all other diplomatic agents of neutral
powers, accredited to the enemy, may receive safe-conducts through
the territories occupied by the belligerents, unless there are mili-
tary reasons to the contrary, and unless they can reach the place of
their destination convenlently by another route. It implies no in-
ternational affront if safe-conduct is refused. Such passes are usua-
ally given by the supreme authority of the state, and not by sub-
ordinate officers.

SPIES.

762. A spy is a person who secretly, in disguise or under false
pretences, obtains, or seeks to obtain, information in the szone of
operations of a belligerent with the intention of communicating it
to the enemy. .

763. Soldiers not in disguise who have penetrated Into the zone
of operations of a hostile army for the purpose of obtaining infor-
mation are not considered spies. Similarly, soldiers or civilians car-
rying out their mission openly, charged with the delivery of dis-
patches destined either for thelr own army or that of the enemy,
and likewlise the Individuals sent in balloons to dellver dispatches
or to maintatin communication between the various parts of an army
or a territory, shall not be considered spies.

764. A spy is punishable with death by hanging by the neck,
whether or not he succeed f{n obtaining the information or in con-
veying it to the enemy.

A spy taken in the act shall not be punished until after trial and
conviction.

756. Sples, war traitors, and war rebels are not exchanged ac-
cording to the common law of war. The exchange of such persons
would require a special cartel, authorized by the government, or, at
a great distance from it, by the chief commander of the army in
the field.

766. A successful spy or war traitor, safely returned to his own
army and afterwards captured as an enemy, is not subject to pun-
fshment for his acts as a spy or war traitor, but he may be held In
closer custody as a person individually dangerous.

757. If a citizen of the United States, be he a military or civil
officer or a private citizen, obtains information of military value and
betrays it to the enemy, he shall, upon conviction, suffer death.

WAR TRAITORS.

758. A traltor under the law of war, or a war traitor, is a person
in a place or district under mijlitary government who, unauthorized
by the military commander, gives information of any kind to the
enemy, or holds Intercourse with him.
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769. A war traltor is always severely punished. If his offence
consists In betraylng to the enemy anything concerning the condi-
tion, safety, operations, or plans of the troops holding or occupying
the place or district, his punishment is death.

7680. If a citizen of occupied territory gives information to his own
government or its army, being separated therefrom by the hostlle
army, he is a war traitor, and, upon conviction, death is the usual
penalty for his offence, R

761. The law of war, like the c¢riminal law regarding other »>f-
fences, makes no distinction on account of the difference of sexes
concerning the spy, the war traltor, or the war rebel.

762. All unauthorized or secret communication with the enemy
is considered treasonable by the law of war.

Foreign residents in an invaded or occupied territory, or foreign
visitors In the same, can claim no immunity from this law. Thay
may communicate with foreign parts, or with the inhabitants of the
hostile country, so far as the military authority permits, but no fur-
ther. Instant expulsion from the occupled territory would be the
very least punishment for the infraction of this rule.

GUIDES.

763. All armles in the fleld stand in need of guides, and impress
them if they can not obtain them otherwise.

No person having been forced by the enemy to serve as guilde {s
punishable for having done so.

764. If a citizen of a hostile and Invaded district voluntarily
serves as a guide to the enemy, or offera to do so, he is deemed a
war tratcor. and shall suffer death.

766. A citizen serving voluntarily as a guide against his own
country commits treason, and will be dealt with according to the
lcw of his country.

766. Guides, when it Is clearly proved that they have misled in-
tentionally, may be put to death.

SECTION VIi.—Hxchange of prisoners—Flags of truce—~Flags of
protection. .

767. Exchanges of prisoners take place number for number, rank
for rank, wounded for wounded, with added condition for added
condition—such, for instance, as not to serve for a certain period.

768. In exchanging prisoners of war, such numbers of persons cf
inferior rank may be substituted as an equivalent for one of superior
rank as may be agreed upon by cartel, which requires the sanction
of the government or of the commander of the army in the field.

769. The surplus number of prisoners of war remaining after an
exchange has taken place is sometimes released, either for the pay-
ment of a stipulated sum of money, or, in urgent cases, of provisions,
clothing, or other necessaries,

Such arrangement, however, requires the sanction of the highest
authority.

770. The exchange of prisoners of war {8 an act of convenience to
both belligerents. If no general cartel has been concluded, it can
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not be demanded by either of them. No belligerent is obliged to
exchange prisoners of war,

A cartel is voidable as soon as either party has violated 1t.

771. No exchange of prisoners shall be made except after com-
plete capture, and after an accurate account of them, and a list nf
the captured officers, has been taken.

FLAGS OF TRUCE.

772. An individual who is authorized by one of the belligerents to
enter Into communication with the other, and who carries a white
flag, is considered a8 a bearer of a flag of truce. He has a right 0
inviolability, as well as the trumpeter, bugler, or drummer, the flag-
bearer, and the Interpreter who may accompany him.

773. The bearer of a flag of truce can not {nsiat upon being admit-
ted. He must always be admitted with great caution. Unnecessary
frequency is carefully to be avoided.

774. If the bearer of a flag of truce offers himself during an en-
gagement, he can be admitted as a very rare exception only. It is no
breach of good faith to retain such flag of truce, if admitted during
the engagement. Firing is not required to cease on the appearance
of a flag of truce In battle,

776. If the bearer of a flag of truce, presenting himself during nn
engagement, is killed or wounded, 1t furnishes no ground of com-
plaint whatever, :

776. If it be discovered, and fairly proved, that a flag of truce haa
been abused for surreptitiously obtaining military knowledge, the
bearer of the flag thus abusing his sacred character is deemed a spy.

80 sacred Is the character of a flag of truce, and so necessary is
fts sacredness, that while ita abuse is an especially heinous offence,
great caution Is requisite, on the other hand, in convicting the bearer
of a flag of truce as a spy.

FLAGS OF PROTECTION.

777. Dressing stations, ambulance stations, and hospitals of what-
ever description, or builldings temporarily used as such, whether in
besieged places, on or near the line of battle, or on the line of com-
munications, are designated by hoisting the national flag and the r2d
cross flag of the Geneva Conventlon.

Honorable belligerents will abstain from inflicting intentional dam-
age on establishments thus designated, and will be guided by such
flags of protection as much as the contingencies of the fight will
permit.

778. It is justly considered an act of bad faith, of Infamy, or
fiendishness, to deceive an enemy by improper use of flags of pro-
tection, especially of white flags and of the red cross flags ;eserved
to designate medical establishments. Such acts of bad faith call for
notification to the commander of the hostile forces and to his gov-
ernment, and severe punishment of the responsible officers.

When in occupled territory treacherous use is made of such flags
by inhabitants to convey information to guerrillas or detachments
of the enemy’s forces, such act is doubly reprehensible and justifics
instant application of severe measures.
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779. The besieging belligerent may request the besieged to des-
fgnate observatories, precious libraries, scientific museums, and
buildings containing collections of works of art, so that their
destruction may be avolded as far as practicable.

SHCTION VIIL—The parole.

780. Prisoners of war may be released from captivity by exchange,
and, under certain circumstances, also by parole.

781. The term *“parole” designates the pledge of individual good
falth and honor to do, or to omit doing, certain acts after he who
gives his parole shall have been released, or the conditions of his
confinement modified.

782. The pledge of the parole is always an individual, but not a
private act.

783. The parole applies chiefly to prisoners of war whom the
captor allows to return to their country, or to live .n greater frae-
dom within the captor's country or territory, on conditions stated
in the parole.

784. Release of prisoners of war by exchange is the general rule;
release by parole is the exception.

786. Breaking the parole is punished with death when the person
breaking the parole Is recaptured after again serving in the enn-
my’s forces.

Accurate lists, therefore, of the paroled persons must be kept by
the belligerents.

786. When paroles are given and received, there must be an ex-
change of two written documents, in which the name and rank of
the paroled individuals are accurately and truthfully stated.

787. Commissioned officers only are allowed to give their parole,
and they can give it only with the permission of thelr superior, as
long as a superifor in rank is within reach.

788. No non-commissioned officer or private can give his parole
except through an officer. Individual paroles not given through an
officer are not only vold, but subject the individuals giving them to
the punishment of death as deserters. The only aumissible excep-
tion is where individuals, properly separated from their commands,
have suffered long conflnement without the possibility of being
paroled through an officer.

789. No paroling on the battle-fleld; no paroling of entire bodies
of troops after a battle; and no dismissal of large numbers of pris-
oners, with a general declaration that they are paroled, is permit-
ted, or of any value.

780. In capitulations for the surrender of strong places or forti-
fled camps the commanding officer, In cases of urgent necessity, may
agree that the troops under his command shall not fight agailn dur-
ing the war, unless exchanged.

791. The usual pledge given In the parole i{s not to serve during
the existing war, unless exchanged.

This pledge refers only to the active service in the fleld agalnst
the paroling belligerent or his allles actively engaged in the same
war. These cases of breaking the parole are patent acts and can Phe
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visited with the punishment of death; but the pledge does not refer
to Internal service, such as recruiting or drilling the recruits, forti-
fying places not besleged, quelling civil commotions, fighting against
belligerents unconnected with the paroling belligerents, or to civil
or diplomatic service in which the paroled officer may be employed.

792. If the government does not approve of the parole, the paroled
officer must return into captivity; should the enemy refuse to re-
celve him, he is free of his parole.

793. A belligerent government may declare by a general order
whether it will allow paroling, and on what conditions. Such order
18 communicated to the enemy.

794. No prisoner of war can be forced by the hostile government
to parole himself, and no government I8 obliged to parole prisoners
of war, or to parole all captured officers, it it paroles any. As the
pledging of the parole is an Individual act, 8o i{s paroling, on the
other hand, an act of choice on the part of the belligerent.

796. The commander of an occupying army may require of the
civil officers of the enemy, and of its citizens, any pledge he may
consider necessary for the safety or security of his army, and .upon
their faflure to give it he may arrest, confine, or detain them.

~

SECTION VIIL—Armistice~—Capitulation.

796. An armistice 1s the cessation of active hostilities for a pertod
agreed upon between belligerents. The agreement must be in writ-
fng and duly ratifled by the highest authorities of the contend-
ing parties.

797. If an armistice be declared without conditions, it extends no
further than to require a total cessatlon of hostilities along <he
front of both belligerents.

It conditions be agreed upon, they should be clearly expressed,
and must be rigidly adhered to by both parties. If either party vio-
lates any express condition, the armistice may be declared null and
void by the other.

798. An armistice may be general, and valid for all points and
lines of the belligerents; or apecial—that is, referring to certain
troops or certain localities only.

An armistice may be concluded for a definite time, or for an in-
definite time, during which either belligerent may resume hostili-
ties on giving the notice agreed upon to the other.

799. The motives which induce belligerents to conclude an armis-
tice, whether it be intended as a preliminary to a treaty of peace
or to prepare for more vigorous prosecution of the war, In no way
affect the character of the armistice itself,

800. An armistice is binding upon the belligerents from the day
of the agreed commencement; but the officers of the armies are
responsible from the day only when they receive official Informa-
tion of its existence.

801. Commanding generals have the right to conclude armistices
binding on the district over which their command extends, but such
armistice Is subject to the ratification of the superior authority, and
ceases so soon as it is made known to the enemy that the armistice
is not ratified, even if a certain time for the elapsing between giv-
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ing notice of cessation and the resumption of hostilities should have
been stipulated for.

802. An armistice i8 not a partial or a temporary peace; it 18 only
the suspension of military operations to the extent agreed upon uy
the parties,

803. When an armistice is concluded between a fortifled place and
the army besieging it, it is agreed by all the authorities on this sub-
ject that the besieger must stop all extension, perfection, or advance
of his works, as well as desist from attacks by main force.

But as there is a difference of opinion among martial jurists
whether the besieged have the right to repair breaches or to erect
new works of defence within the place during an armistice, tne
point should be determined by express agreement between the
parties,

804, When an armistice is clearly broken by one of the parties,
the other party Is released from all obligation to observe it.

806. Prisoners taken In the act of breaking an armistice must Le
treated as prisoners of war, the officer alone belng responsible who
“gives the order for such a violation of armistice. The highast
authority of the belligerent aggrieved may demand redress for the
infraction of an armistice.

806. Belligerents sometimes conclude an armistice while thair
plenipotentiaries are met to discuss the conditions of a treaty of
peace, but plenipotentiaries may meet without a preliminary arm!s-
tice; in the latter case the war is carried on without any abatement.

807. It is Incumbent upon the contracting parties of an armistice
to stipulate what intercourse of persons or traffic between the In-
habitants of the territorles occupled by tne hostile armies shall Le
allowed, if any.

If nothing is stipuiated, the intercourse remains suspended, us
during actual hostilities.

808. As soon as a capitulation is signed the capitulator has no
right to demolish, destroy, or injure the works, arms, stores, or
ammunition in his possession, during the time which elapses betwe2n
the signing and the execution of the capitulation, unless otherwise
stipulated In the same.

SECTION IX.—Insurrection—~—Civil war.—Rebellion.

809. Insurrection is the rising of people in arms against thuir
government, or a portion of it, or against one or more of its laws,
or against an officer or officers of the government. It may be coa-
fined to mere armed resistance, or it may have greater ends In view.

810. Civil war is war between two or more portions of a country
or Btate, each contending for the mastery of the whole, and each
claiming to be the legitimate government. The term is also some-
times applied to war of rebellion, when the rebellious provinces or
portions of the state are contiguous to those containing the seat of
government.

811. The term “rebellion” 1s appllied to an Iinsurrection of larze
extent, and is usually a war between the legitimate government cof
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a country and portions or provinces of the same who seek to throw
oft their allegiance to it and set up a government. of their own.

812. When humanity induces the adoption of the rules of regular
war toward rebels, whether the adoption is partial or entire, it in
no way implies a partial or complete acknowledgment of their gov-
ernment, if they have set up one, or of their existence as an inda-
pendent and sovereign power. Neutrals have no right to make the
adoption of the rules of war by the assailed government towarcd
rebels the ground of their own acknowledgment of the revolted
people as an independent power.

813. Treating captured rebels as prisoners of war, exchanging
them, concluding of cartels, capitulations, or other warllke agree-
ments with them, addressing officera of a rebel army by the rank
they may have in the same, accepting flags of truce, or, on the other
hand, proclaiming military government in their territory, or levy-
ing war taxes or forced loans, or doing any other act sanctioned ur
demanded by the law and usages of public war between sovereign
belligerents, neither proves nor establishes an acknowledgment of
the rebellious people, or of the government which they may have
erected, as a public or sovereign power. Nor does the adoption of
the rules of war toward rebels imply an engagement with them
extending beyond the 1imits of these rules. It is victory in the fleld
that ends the strife and settles the future relations between the con-
tending partles.

814. Treating the rebellious enemy In the fleld according to the
law and usages of war has never prevented the legitimate govera-
ment from trying the leaders of the rebeliion or chief rebels for high
treason and from treating them accordingly, uynless they are in-
cludeu in'a general amnesty.

8156. All enemies in regular war are divided into two general
classes—that {s to say, into combatants and non-combatants, or un-
armed citizens of the hostile government.

The military commander of the legitimate government, in a war
of rebellion, distinguishes between the loyal citizen in the revolted
portion of the country and the disloyal citizen. The uisloyal citizens
may turther be classified into those citizens known to sympathize
with the rebellion without positively aiding it; and those who, with-
out taking up arms, give positive aid and comfort to the rebellious
enemy without being bodlly forced thereto.

816. Common justice and plain expediency require that the miii-
tary commander protect the manifestly loyal citizens in revolted ter-
ritories against the hardships of the war as much as the common
misfortune of all war admits.

The commander will throw the burden of the war, a8 much as
lies within his power, on the disloyal citizens of the revolted portion
or province, subjecting them to a stricter police than the non-
combatant enemies have to suffer in regular war; and if he deems it
appropriate, or i{f his government demands of him that every citizen
shall, by an oath of allegiance, or by some other manifest act, de-
clare his fidelity to the legitimate government, he may expel, trans-
fer, imprison, or fine the revolted citizens who refuse to pledge
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themselves anew as citizens obedient to the law and loyal to the
government.

Whether it 18 expedient to do 8o, and whether reliance can be
placed@ upon such oaths, the commander or hig government has the
rig.at to decide.

817. Armed or unarmed resistance by citizens of the United States
against the lawful movements of their troops is levying war agalnst
the Upited States, and is therefore treason
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Title with possession, 238.
Title by selzure, 247
Acquire title how, 249.
Paramount force, 260, 261.
Paramount force state property, 262.
As to lmglied obligations and the
state, 269, 270.
R%slgonslblllty of, when and what,

usticiary, 123, 124.

Expeiled, hold territory, or surren-
er, when, 346.
Congquest, its criterion, 87.
Limits miiitary government, 38.
Permanency bg. treaty. 39.
Principles of. British Government, §6.
Permanent, not contemplated, 78.
Consideration, due officers, 637, 653.
Constitution, recognition of laws of
nations. 8.
Article IV, Seectlon 4, 566.
Constitutional polcies, int., 17.

Contracts, recl;ltatlon of war not to
avoid. 3, 294.

Confederacy, confiscation acts, 244.
Martial law under the, 370.
Experiences in martial law same as

in U. 8., 439, 440.
Used martial law, case necessity, 590.

Contributions, for destitute, 207.

Of property instead of enslavement,
209

Eqult'able. support of army, 211.
German theory, 213.

Corporenl rhght-, same rule as incor-
poreal, 229.

Courts, election of conqueror, 119.
Criminal, establishment, 129, 130.
Of war, of civil jurisdiction, 131,

Of war, New Orleans, 132,

Of war, by plenary power, 141,

Provisfonal, plenar-- power,
record, 140.

Of claims, organization, 321.

Of war. distincuished from courts-
martial, 838,

Of war, how Iinvoked in early U. R
service, 334.

Of war, how invoked by Gen. Scott
in Mexico. 336.

Of war, invoked under customs of
war, .

Of war, responsibility of members of,
38

ot w's,r, relief of responsibility for
members of, 340.

court
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Courts, of war, jurisdiction of, as to

pergons, 341.

Of“vzvar, 3cosfnizzmce of what cases,

Those enforcing martlal law answer-
able before the, 374.

Of martial law, to try certain cases,
in England. in U. 8., 393, 4.

Though able to sit, may be succeeded
by martial law, when, 463. 464,

Have right of self- detence 480.

Of justice in Baltimore in 1861, 4K7.

How affected by disloyalty, 486.

Construe law, how, 533, 534, 635, 536,

Att(l)tzude of, fnforcing martial law,

Court-martial, distinguished from war

court, .

Rules advisable for martial law
courts, British, 418,

Not lnterfered with by martial law
courts, 61

Responsibmty attaches to martial
law courts, 613.

Crimean War, no confiscation, 222.
Rule of trade in. 276. -

Crimes and misdeeds, punished under
Articles of War, 147.
Criminal offences, trial of neutrals, 186.
Customs of war, controls invoking of
war court. 386.
Or statute, gives authority to mili-
tary commission, 339.
Common law recognizes, 448.
Immunity following from, 686.
To govern officer, 648
~>Cuba, occupation of. 63, 64.
ie of military occupation, 73, 74.
Character of military government, $9.

D

Dagupan Rallroad, Luzon. P. 1., ruling
llréare military government control,

D-te:;‘a of termination of Civil War,

Death, great responsibilitv, 447,

Dealers, commercial, should be warned
of war, 287, 288.

Debtzsé of enemy not confiscated, 223,

Private. eftect on, payment to con-
queror, 230.
Due old government and pald to new
government, 2.
Deceptive nsture, of illustrations of
nglish history, 506.
Declaration, martial law not necessary
to effect it, 580.
De facto government, acts of. depend
g& outscome of contest. 242, 243,
Defeat, all who attempt to, martial
law, may be arrested, 689.
Defence, to civil authorlty by the mlil-
itary, 661

D"'E‘;?'m’ military, recdnstructlon of,

Destruction, or use of property creates
distinction in payment, 8.
Of private pronertv as well as ap-
propriation, 217, 218.
Of private property a8 punishment,
219, 220.

What property may be, 221.
Wanton, when allowable, 259, 260.
Rlzgsl%t to, same as to appropriation,

Of warlike stores, 266.
Private .property, 267, 268.

Dicev. on subordinates’ rule, 671.

Discipline, of camp, original martial
law, 383, 364.

Discretion, of Fresident when State
calls for assistance, 561.
Of authority in the fleld, English
rule, 583.
Of military, in re rules of evidence,
625, 626, 628.
Ofsguthorlty. oricials to keep within,

Disinclination, of ofﬂclals cause for
martial law,

Dl-logglty, cause for military rule, 488.
4

Inimical to courts, 495.

Disposition, on part of some to ques-
tion legality martial law tribunals,
606.

District, martial law, resgponslblllty for
arrest outside of
0Of Columbla Clvil War, military con-
trol, 538, 539.

Divisions, in Missouri. 520.
Documents, rule for seizure of incorpo-
real rights.
Domestie. martial law is, 358.
Martial law, civic responsibility
characteristic of. 381,
Dl[sturbancses military called in, in
J
Violence, case of, Felleral Government
should be called in. 558.
Dominant power, decldes character »of
government, 20,
May authorize tmde when. 272, 278.
Regulates Introduction merchandise
and persons,
Government concedes what rizhts,
when, 350. 361, 2.
Doroteo Cortes, Manll-, case compul-
sory absence, 3.
Drafts, evaslon of. martial law meas-
ures taken, .
Drastic measure, martial law, 244, 245.
Duty, of military government, int., 12,
4

Of citizens to suppress lawlessness,
444,

Ot officers, protection, 533, 534.

And patrlot sm, course for officers to
pursue, 654,

Of military, 688.
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Efficient -y-tem, in administering mar-
tial law, 584,
mpll-.tone vs. Bedreechund, 151.
BDmergeney, in case of, common law
recognizes customs ot war, 448.
In case of, officers to have consider-
ation, 658.
Enemy territory and military occupa-
tion, 49 to 56. v P
Bule fn re property of, 169,
ght to seize property of, 170.
o has right to selze property of,

Debts not conflacated, 223, 224,
Pro;er,y of, rule for confiscation,

Propert{ ‘of, under military occupa-
tion,

Pro:yerty of at purchaser's risk, 237,

Property of, right to destroy, 265.
E);%ezptlon to rule of no trade with,

Pr;)_;(_rlmlty of, cause for martial law,
En(oreetme;nlt, of military government,
o 91.

Martla]olaw. court’s attitude, 602,

English jllrllprudence, origin martlal
law, 361, 362, 363, 364.
Bills of indemnity, 8717,

m.n-;. history, deceptive nature of,

English rule, responsibility in the

fleld, 583.

Enllatvexzzaent, property taken instead
o

Evnllon, of draft, martial law meas-
ures, 527.

Evldenee, rules of, before military

tribunals, 624.
Rules of, not part or buslness of mil-
itary omcer 626
Rules of, British, ba1
Evldse’;gree-, of lawless spirit in the land,

Ex contractn, actions, 318.
Ex delicto, actions, 318,
Actlonsmcase of Mitchell vs. Harmo-
ny,
Executive, implied powers of, re mar-
tial law, 368.
State, martial law,
sity, 567, 8.
Executive officers, to be sustained, 636.
Consideration for, emergency, 653.
Exempting roperty from seizure and
levies en maasse, 212,

Exemplary d-m-ge-, not assessed If
superior acts in good faith, 663.
Exercise of military -nthoﬂty, not

cause for alarm, 8.
Ex-members army, where triable, 148.
Bxpediency, not affect rule non-inter-
course, 279, 280

occasion neces-

MILITARY GOVERNMENT AND MARTIAL LAW.

emey, right to rebel a question
DN 251" 208
Martial law eschews, 459.

F

Fallure of civil administration creates
necessity martial law, 459.
Poss'ls; comitatus, resort to mlilitary,

Fe-na of early patriots re martial law.

That martial law, an assumption of
authority, 460.
Federal anthorlty, to institute martial
law, 497 to 539,
Federal matters, President independ-
ent, 501.
Federal martial law, Longress power
to establish, 549.
Distinct from that of States and Ter-
ritories, 5564.
Federal cogniza
ernment, 566
Federal protectiom, to be called by
State, 558.

Fede_?sl, Iimit of, authority in State,
o .

n(ée, republican gov-

Federal c.urt, proper forum for trial
Federal officers.
Felony, rule resfonslbmty in case of
attempted, 4
Females, treatment of, 96.
Fol‘ceg panlmonnt, rlghts of conqueror,
In re state property, 262,
Force, armed, common law lacked, 441,
Common law, 442,
Force, physical, disloyalty as Inimical
to courts as,

Force, justified in attainlng
martial law, 587, 588.
Foreign military

ment, 11.
Forelgn wars, no confiscation by Con-
gress, 180,
Forelgn state, no necessity to compli-
cate state, 3806.
Foundries, right to destroy 266,
France, occupation of, 17.
Proclamation Klm{ W‘Hliam 94.
German practlces n,
Wellington in, 300.
Franco-German Wnr, ruling in re mil-
itary government control, 192.
Friendly mofl, foreign army. 114, 115.

G

Gen. martial law in Boston in

1738 63, 454 455

General of army, authority augmented,
548.

ends of

govern-

Generous
stood,

Germany, practices in France 100.

Germans, at Strasburg. 3

German theory, of contrlbutlons. 218.

bpollele-, when misunder-
23
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Gevernment, war powers, limit, 10.
Defects, acts o depend on what,
242, 243, 244, 246, |
Debts due olé government pald to
new, 262,
Mmtary occupation, rights of old
ggern;nent revert, 253, 254, 265,
Ousted, claims of, 263, 264.
Determines course in civil war, 270.
Pro_})etty of, may be alienated when,

Home, controls military governor In
re trade, 7.

Necessities of, and personal rights
under martial law, 383, 4.

Under different, martial law varies,

886.
Po4wer of, to exercise martial law,
Resistance to, met by martial law,

Unsl:f:d States, power of Congress,

Great Britain, U. S. treaty, in re con-
fiscation, 224,
Guarantee, of Art. IV., Sec. 4, Constitu-
on, .
Guerillas, military occupation, 45 102,
And levies en masse, 106 to 112
Guerilla warfare, 103.
Inefficient against regular opera-

tions, 299,
H
Habeas corpus. suspension of, in New
Mexico, 512.

Privilege of. in Colorado, 513.
Close relation in power to suspend
and martial law, 526.
President and Congress exercised
power to suspend, b88.
Hague Conference, appropriation, 199.
On rx:ounlshment of community for act
one, 206
Hampton, McConuell va,, 642 643.
Not a precedent to-day, 645.
Hardship of war, relieved by legisla-

isbip ‘Auberdisate rule, modified
modified,
660, 661, 662.
Harmlesns -et-, under civil conditions,
may be offences martial law, 586
Harmony, Mitchell vs., 318, 332
Honstages, 206.
Hostile terguory, rule for confiscation,

Holtlllﬂel. active, war may exist
though, cease, when. 364.
Human tendencies, int., 11.

Ignorance, of laws of evidence by mll-
itary men,
lllm orders of superlor executed by
ubordinates, 660, 661, 662.

Implied obligations, of conqueror to
g%vate and state property, 269,

Immunity, in customs of war, 636.
Incorporeal hts, rule same as to
corporeal, 229,
Purely personal, not confiscable, 231,
What may pe seized, 236.
Rule for selzure, zs8.

Indh"&c(i)ull-, have right of self-defence,

Indemnity bills, 677 to 690; see Bills of
indemnity.

Indemgﬂy Act, passed by Congress,

Inertness ol officials, mag' Justify mar-
tial law, 473, 474

Inhabitants, all enemles. 92 to 112.
Inlus-;:l’ve, taken by commander, when,

Ireland, Parliamegtary martial law in,

Martinl law In, 388.
Irresponsible officials, martial law, not
to set up, 426.
Institutions, treated with respect, 522.
lnl({lllgﬂgalz- for Armies 1n the Field,
ln-um'cﬂon'-, and duty of soclety, 23.
A%%i‘nst mllitary government, 298 <o

Measures to take in case of, 308.
Policy of U. 8. In Phillpplnes. 304.
International codes, comparisons, int.,

Intendmen construed favor command-
ers, .
lnte;gguue, of trade stopped by war,

Time when, and where, becomes {l-
legal, 289, 290.

Exceptions to rule in re enemy, 292.

Restrictions, a rule of war, founded
on public policy, 296.

Invaded country, tribunals of, have no
Jurisdiction over members of fin-
vading army, long occupation doss
not change this rule, 149, 150, 151,
152, 153, 16

Invadlnr amy, "not subject tribunals

nvaded country, long occupa-

tion does not change this rule, 149,
150. 161, 152, 163,

Invullon, may justit ma.rtlal law,
467, 468. 469,

Justiﬂcatlon for martlal law, 478,

Of”State Federal Government assists,
Invoskslng, of martial law tribunals, 620.
J
Jamalea, martial law courts of, royal

commission, 818.

Judicial opinio in U. 8. re martial
law power, 696, 597, 598.
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Judicial decisfons, conflscation, 184.
Judicial syste: in New Mexico, 120.

Of Gen. 8cott in Mexico, 121, 122.
Judicial tribunal, of deposed state, ef-
ficacy of ju

gment after mmtnry
occupation, 1

Judiciary, loeal, in territory of rebels
as belll erents regulated by con-
queror, 128, 124,

Judiciary war, Memnhis, Tenn., 126.

Ju -, officlals actlng as, have discre-

onarf Howers,

Responsibility of commanders same
as, 326, 327, 328, 329, 330, 331.

of necesslty for martial law, Eng-
land, 4.

ot necesslty for martial law, state,
when, 429.

Those who execute martial law to
be, of principles,

In Loué%lzana case, 1814 and 1815, 699,

Judgments, eflicacy, aupreme
tribunals of sta{e, when,

Judxmenu, ifn peace and In turbulence,

udicial

Jlrlldlcﬂon, mlilitary, int,, 1.

Effect of abandonment by expelled
state, 46,

Of war courts extended, 138,

Civi], of war courts, 131,

Crlmlna.l military commission, 134.

Gelnseral provost courts, war courts,

ot tribuna]s of invaded country no
control over member of Invading
army, long occupation does not
%g:nge rule, 149, 150, 151, 162, 153,

Of war court as to persons, 341,
Limit of Federal, In State. 565.
Martial law courts, depend on, what,

612.
M%{t:al law courts, terrftorial limit,

Limit in re time of offence, 616.
Ofs_rzrémtary tribunals, malicious acts,

Justice, substantial, the end of martial

law courts, 621.
Justification, of martial law, 439 to 496.
Of martial law 462.
Terror may
472, 473, 474 475
Self-defence a. for martial law, 481.
Attitude of people Loulsiana, neces-
sitated martial law, 482.
Martial law, when, 524.
Of official and prlvate citizen, 632.

for martial law,

K
Ken?;t‘-ky, Lincoln’s course in, 492, 493,

Conditions In. fn 1864, 496,
Keynote, martial law, necesslty, 582.
Kl-|§4Wllllnn, France, proclamations,

MILITARY GOVERNMENT AND MARTIAL LAW,

L
L-lgoonnd sea, property captured on,

Law, of natlons, 8.
‘Will of conqueror is, when, 61.
As to }iersons and property, 116.
Martial, 367 to 680.
Military, 360.
All“n.bollshed will of commander,

Strlcu% consstrued what and how,
Governin those
martial law. 646,

Of the camp, 581.
Llwgzsot evidence, 624, 625, 626, 627,

interfering with

Laws, applicable to neutrals, when,
163, f& 165.

Political, cease on occupation, 67.
ot 402ccupatlon, to whom applicable,

Laws of war, limit government war

powers, 16

In occupied territory, 113 to 168.

Those subject to, 143, 159.

Commanders under, 187.

Configcation law shall not interfere
with, 185.

Destruction under, when, 259, 260.

Limit commanders, 305.

Dl;fgt responslbillty of commanders,

Basssig of martial law, belligerents,

Military government as part of, con-
founded with martial law, 425.
Millitary commission based on. 609.
Lawlesaness, duty of citizen to sup-

press,
Frowned upon by courts,
law, 604.
Latent spirit of rebellion, martial law
measures, 546

Legal lite, military government, 25.
l.e.;all5 ;:on-truetlon, of Articles of War,

martial

Legaslgty, of military occupation, 84, 35.

Of acts of government officers may
be Inquired Into 4.

Martial law tribunals questioned, 606.

Martial law tribunals, 607.

Legl-htlo- remedial, too meet hard-

ships of war, 319,
Leglll-tloni impugning power of Presi-

Lexislative martial law, what indem-
nifled, 678,
Legislatare, has right selt defence, 480.
Levies em masse, guerillas, 106 to 118.
Exempted property, 21
Licemse, President power to, trade, 281.
Bill of rights not a cloak for, 591.



INDEX. 663

Limit, of authority Federal jurisdiction
in State, 566.
Ofsiliuthorlty, officials to act within,

Jurig(}lﬁétion, in re time of offence,
l.lmlat-tlo-, of military government,

Lineoln, course of, in re Rebellion, 491.
Co&rzse of, necessary in Kentucky,
Prgf(}amntion ot September 15, 1863,

Loeal admivistration, effects of occu-
pation on, 67 to 74,

disturbances, martial law in-
voked in, 379.

Local awthorities fall, President to
call in the mllitary, 499, 500.

Loyalty, doubtful, of people Louisiana
necessitated martlal law, 482,

Louisiana case, 1814-1815, attitude of
Judges, 600, 601. 603.

Magasines, right to destroy, 266.
ll!nnl‘lsa, capture of, soverelgnty Spaln,

Doroteo Cortes, compulsory absence,
Snélst:i Bell & Co., reverting rights,

Martial lnw, Hmlt int., 8, 4.
Int., 13 to 26.
Part II1., 357 to 690,
Definition, 857.
Domestic and unwritten, 358.
Confounded with military law, 360.
Origin, 361, 362, 363, 38
Supplements civil law, 366.
A ptigs to soldiers and civillans
o
Practice under Charles I., 367.
Scope of, 368.
Implied powers of executive re, 369.
Southern Confederacy,
Thse?:-;tre of, not necesaarlly of war,

Obst_?slns when civil authority falls,

Those who enforce, answerable be-
fore courts, 374.

When to be invoked, 376.

Resort to, a common practice, 376.

As belligerent right, 3

Who Jjudges of necesslty for, 3878.

Invoked to suppress local disturb-
ance, 379.

As belligerent right based on laws of
war, 380.

Domestic, what characteristics, 881,

Parliamentary in Ireland, 2.

Necessities of % vernment and rights
of people un

Times of peace ln IY S 884

When to be invoked, $865.

Martial law, under English Jjurispru-
dence, 386 to 496.

Vaérsiga under different governments,

Under British Government, war con-
ditions, 387.

In Ireland, 888.

Features of, statute, 389, 390.
In British colonies, 291,

Acst;zln colonies, prosecuted at home,

Courts, to t oﬁencec after active
disorder, 3

British trlbuna]s chaxjacter of, 396.
Bx'tltlsgx58 military act, those subject
o, .

British, royal prerogative, 897.
British, distinction, military law, 398.
Brltolsh English jurisprudence, 399,

British, in time of peace, 401.

British, may obtain, when, 402, 408.

Unknown to British jurlxprudence,
though not experience,

Br%lssh idle fears of domination of,

British, obtains on failure of civil ad-
ministration, 406,

Brltlsh prlnci))les for enforcement

10, 411, 412, 413,

tlsh who judges of necesslty 414,

Brltlsh civil resgonslblllty of ‘mili-
tary omcer of,

British, rules of courts-martial, to
be used in, 418,

Methods of entorclnf vary, 419

Theory of, in U, ﬁ

in U. 8., in Englan

Attorneg'-Generals deﬂnltlon of, 421,

Fu‘rég'tlon'ot officer executing, 422,

Confounded with military govern-
ment, etc., 425,
Notzssettlng up irresponsible officials,

View of Supreme Court, 427, 428.

Held illegal when, 8.

Legally establlsbed and abuse of
power, 430.

Necessity for martial law in 1814-15
in New Orleans,

Ur}l{senal demand dictates measures,

A war measure in U. 8., 438.
Ooffspring of necessity tn U. S 487 to

0.
Expgrlis%:e of Confederacy and U. 8,
Suppfements common law, 441 to 458.
Came to ald of common iaw, 449.
Fears of, usurping authority, 450,
Inagequacy of common law, credited
the
In Boston, by Gen. Gage in 1775, 463,
454, 455,
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war measure in Ameri-
can colonles, 456.
Ne::ﬁe;sity overwhelming justificatfon,

Military law supreme, 460.

Necessity for, varies, 462.

When necessity may exist, 463, 464,

Disinclination of civil officials cause
for, 465,

Justified by invasion, 466, 467, 468,
469, 470,

Principles for judges of, 471,

Justified by terror, 472.

Justified by secret machinations, 473,
474, 475.

At New Orleans after peace, 476.
Proximity of enemy, cause for, 577.
Invasion the necessity for, 478, 479.
Ju::g{ﬂed under right of self-defence,

In Louisiana, 482.

By Federal authority, 497 to 539.

Invoked by Federal or State author-
Ity, 497.

U. 8. Bupreme Court on State exer-
cising, 504,

U. 8. Supreme Court held, a state of
war, 507.

Under, military not subordinate to
civil authorities, 508.

District. responslbillty for arrest out-
side of, 609, 510.

During reconstruction, 511,

State of Missouri, 515, 516.

When may be exercised, 517, 518.

Continued as necessity, during war.

519.

Principles enforcing, defined, 521.

Respect pald by, 522,

Generous policy of, 523.

Justified when,

Baltimore in 1863, '525.

Close relation power to order, and
suspension habeas corpus, 526.

M%zagures taken In evaslon of draft.

nght of arrest, trial, punishment,

Prloclamation of Lincoln, September

M??s'}xvres 'Eevoked by Presldent, Civ-

Congresslonal 540 to 663.

Congress, power to establlsh, 540.

Reconstruction, 542.

Military administration of
struction, 543

Posvxgrs of Congress, emphasized, 544,

States and Territories. 554 to 583.

In States and Territories, distinct
from Federal, 554.

Authority of President when called
in State, 566

Necessity, Confederacy, 5670,

In Terggltsorles of Unfon, 571, 572, 678,

recon-
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nnrtsl?sl law, New Mexico, Arizona,

Declaration of, not necessary to ef-
fect,

Necessity, keynote of, 582.
Administration of, 584 to 604.
Shéasu‘ld be administered efliciently,

Ofgggces and how dealt with under,
Ofg&;gces under, and civil conditions,

Force to attain ends of, ti ,
87, 588 Justified

All atttemspts defeat, subject to ar-
res

Authority. Webster's view, 592,

Powers, chan Gge in judicfal opinions
in U. 8, 59 598.

Courts enforclng. éoz 603, 604.

Tribunals, 605 to 629,

Trlbuna]s correspond to offences of
the times, 606.

Tribunals, legality of, questioned.

Trlbunals ‘)power to accomplish pur-
pose of.

Courts not to interfere with courts-
martial, 611,

Jurisdiction of, depends on what, 612,

Courts, responsibility courts- martial
attach to, 613.

Courts, territorial limits,
tion, 614.

Courts, follow procedure of courts-
martial, 616.

Responsibility, opintons of officers as
to customs of war of great weight,

617.

Courts of Jamalica, character, 618.

Courts, not same precision as in civil
courts, 619,

Tribunals, when Invoked. 620.

Courts, adjustment procedure, 621.

Only Instituted by military in thea-
tre of war, 623.

Tribunals, rules of evidence, 624, 625,
626, 627, 628.

Responsibility of commanders, 630
to 656.

Necessity for, may be inquired into
by courts,

Measures. civil courts should remem-
ber, 644.

Bills of indemnity, 667 to 690.

What Indemnified. 678.

Legally instituted, biil of indemnity
statute of repose, 680, 681.

8
Mnrtsléns vs. Mott, rule of ‘obedlence in,

Malicloun abuse of authority, officials

gullty of, 631,

Maliclous acts, of members of tribun-

als,

Measures, which survive military oc-

cupation, 195.

Mea-‘um of war, martial law In U. 8,

Jurisdic- .



INDEX.

Measure of war, martial law a, in

Amerlcan colonies, 466.

Menasures, martial Ilaw,
draft, 527.

Measures, of President subject to Con-
gressional discussion, 529.

Measures of relief, military supported
by loyal civil authorities, 652, 553.

McClellan, Gen., orders in Peninsular
campalgn, 125.

McConnell va. Hampton, 642, 643.

Not a precedent to-day, 645.

Dlerey of conqueror, 117,

Amerlcan armies, 118.
ll!erchu.ndl-e, entrance of, into terri-
tory of mlilltary occupation, 291.

Memphis, Tean., seizure of rents, 47.
War judiciary, 128.
Ingtzznce of authority of commander,

evasion of

Merryman case, opinion Chief - Justice
Taney, 490.

Mexican War, instructions for supply,
nlexlcoz, Judicial system Gen. Scott, 121,

Conduct of Gen. Scott invoking war

court, 335.
Military, when Judges necessity for
martial law, 378.°
_Wrsesn m’;ceasary to resort to, 485,
Employed in early U. 8. to quell dis-
turbances,

When, not subordinate to clvil au-
thorities, 508.
Mluttar{{ the, regard for civil adminis-
ra
Su orted b civil authorities, 562,
883 y

Statute authorlzlnF to pay regard
to clvil jurisdiction,

President ~determines under whom,
troops shall act, 562, 563, 564,

Plg.ged about State authorltl"s. when,

Increase In demand for, 576.
Resorted to on fallure of posse com-
itatus, 579.
Upheld by courts, when, 602, 603, 604.
Onl{ lnstitute martial law at theatre
war,
When ha.ve rights and obligations of
war
Exercise of martial law over clvil
community not attractive to, 689.
To be sustained, when, 690.
Military admintstration, "of reconstruc-
tion, martiai law, 543
Milltary authority, supreme when, 430.
Over civil community, 622,
Mllltt?ry commission, criminal jurisdic-
on
Based on statutorv law and laws of
war,
Territorial llmlt 614,
Procedure, 615,
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Military contrel, assumption of, in Ari-
zona,
Dlg;gict of Columbla. Civil War, 538,

Mlll?(n)léy domination, fears of, England,
Mllltsn;;y despotism, reconstruction acts,

Military duty, officers protected in
their, 633, 634.

Done in mliltary way, 6586.
Mllltea;)ry govermor, prescribes the laws,

Appointment of, 84, 85, 86, 87, 88.
Attitude of, In re trade, 277.

Mllltﬁry government, Int., 1 to 12, 13,

1 to 356.

Of cities, 133.

Control of and exceptions, 189, 190,
191, 192, 193.

Dezszt(;'uctlon of property under, 219,

Old State rights, when revert, 253,
254, 256, 256, 267.

Authorlty of commander, limit, 305.

Those enforcing, may be investi-
gated, 314.

Vlgllanf and prompt, 324.

Tribunals, 333 to 843.

‘When ceases, 344 to 356.

Confounded with martial
part of law of war, 426.

Military law, 357 to 386,
Confounded with martial law, 360.
British, distinction between martial
law and, 398

Mllltanxéy measures, in Southern States,
4

law, as

Military occupnation, extent of legality
when, operation, 33, 34, , 36.
And blockade 42.
And tactlcs and by force, 43, 44, 45.
Enemies’ territory, 49 to b6.
Laws of, to whom applicable, 142,
Lavgs appllcable to neutrals, 163, 164,
165
Efficacy of judgments, of courts of
former government
Measures which survive, 195.
Enemy’'s property under, 227,
Effect on property, 234,
What not confiscable under. 241.
Propertf purchased under, 245.
‘State rghtésmrevert after, 263, 254,
255,
Rule in re merchandise taken into,
291.

Military officers, enforce occupation, 75.
State sustalns, 315.
Clvil officers. British, 416. 417.
Respect civil authorities, 433,
Protected by Indemnity Act, 533, 534.
Military power, abuse of, 432,
Wh:sn to be invoked by ‘President,
4
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Military re bility, 311. 812; see Re-
sponsibility.
To neutrals, to state subjects, 317.
Rule ameliorated in modern times,

lﬂllt‘lsxiy rule, disfavored by colonies,

Disloyalty a cause for, 488, 489,
ll.lllt-.? syste: demands obedience,
657, yatem

Military tribanals, summary authorit )
608; see Tribunals. v v
Responslbillty of member of, 878, 374.
Missouri, martial law In, 515, 516,
Divisions in, 520,
Mitckell va. Harmony, 318, 832,
. Mobs, New York city in 1863, 461.
to conquered no liga-
tory, 95, 96, "2 not obliga
Municipal laws, 62, 63, 64, 66, 66.
Mutiny Aect, British martial law, 896.

N

Napoleon in Spain, 45.
‘“”lw-fz wars of, propertyv 256,
Natloms, have right of self-defence, 480.
N-vzogmmr-, responsible to Presldent
Neceasity, rule of, in Mitchell vs. Har-
mony, 332,
Determining when military govein-
ment ceases, 844.
Of martial law, 875.
Of martial law, who judges, 37s.
Of government and rights of people
under martial law, 383, 384,
Makes martial law »mart of Engllsh
Jjurisprudence, 400.
Ot Brltlsh martial law In times of

401,
Of tBﬂltlsh martial law, who judges

Fm-f nﬁsﬁal law, when State {8 judge

of,

For martial law, in New Orleans !n
1814 and 1815, 434.

Ca.usoe of martial law in U. 8., 437 to

Gave martial law acceptance, 451.
Justification martial la.w. 459 to 496.
Of martial law, varies, 4

hen may exist, for martial law,

Dialnlclinatlonsot officials, cause, mar-
a .
ot repe]llng invasion cause for mar-
tial law, 478, 47
When, for mﬂltary 485, 488, 487.
Martial law continued as, during
war,
Martial law, ©¢~t- executive, 667, 568.
Martial law Confederacy, 570.
Keynote martial law sltuation, 582.
For martial law, may be inquired
into by courts, 680.
For sustalning officers, 685.
Neagle, Supreme Court In re, 661.

MILITARY GOVERNMENT AND MARTIAL LAW.

New Mexico, President as commander
in-chief, 15, 186.
Judicial system 120.
Suspension of habeas corpus in, 512
Martial law in, §76

New8 2()rlenn-, occupa.tlon of territory,

War courts, 182,
Martial law in 1814- 1815, 484.
Martial law, 476.
New York city, mobs in 1863, 461.
Nenmh{a laws applicable to, under
military occupation, 168, 164 166.
Thelr trial for criminal oﬂ!ences 166.
Transitory actions accruing to, 167.
Responsibility to neutrals,
Non-combatants, duty of, 99, 100

Nom-intercourse expedlency no effect
on rule of, 157

(1]
Obediemce, to lawful orders of supe-
rior, 657

Rule of, in Martin vs. Mott, 665.
Obligations aad hts ef war, to be
ollowed by military, 666.
Oeenlpled terrltory, what law prevalls,

Officers, entltled to every considera-
tion, 637.
Entitled to support, 647.
Mléits be governed by customs of war

Protected by statute, 850.
Oﬂleggg, Federal, triable In U. 8. courts

0ﬂlelnl85 -kedlsadwgas,ntage of two sets of,

State susta.fns military, 316.

R%szx?’onalblllty of, in Judlcial matters

Relspunslbllltf of, in British military
aw,

Mmtary and clvll British martial
law, 416, 417,

Fu:;(zzt!ons of executlng martial law,
4

Officials, irresponsible, martial law not
to set up, 426.

Officials, responslblllty of, in martial
law extension of common law rule,

431,
Disinclination of civil, may be cause
for martial law, 4656.
Protected by indemnity act, 533, 534.
Resaponsibillty, of martial law, 630,

ustification of, 632, 633.
gusta.lned b Supreme Court, 634, 6356
Offemces, trial of neutrals,
After active disorder,
court, 393, 394.
Under martial law, 686, 68
Under martial law, trlbunals 805.
Time when, limit Jurisdiction, 615
Omuipotence, of Congress under U.
overnment, 541,

‘martial law
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Open resistamce hw-, authority of
martial law, 594 596
Operations, re ar, lne!ﬂciency guer-
illa warrar‘:l 299-302.
Oplnlong in Louisiana case,
600, 601, 802,

1814 and

)
Pu-l;gx;nentury martial law, Ireland,
Parties, In public war, 4.
Comgulsorﬂy absent not bound, 232,

Parties, private, immovable property
not confiscable, 240.

P-tr:g;-, fear of martial law by early,
Pltr;g:um, proper course for officer,

Payment, to new government of debts
due 0ld government, 252.

Peace, fully established before war
ceases, 354.

Peu;les,4 times of, martial law in U. 8,
De:(r)xl:-ind for martial law in England,

Armed force, 448.
Martial law at New Orleans even
after, 476.
Peninsular campaism, Gen. McClellan’s
orders, 125
People, war brought home to the, 286.
People subjugated, res onslbiuty of
commander toward,
People, rights of, when clvﬂ govern-

gﬁnt succeeds military, 350, 351,
Persecutions, officers protected from,
533, 634.

Perl;rlnsl and property, laws affecting.

Persons, In territory of military occu-
pation, 1.
Jurisdiction war courts as to, 341,
Petition of right, when martial law
obtains in England, 401.
Pllllﬁpl-e-, lllustratlng government,

Character military government, 90,
Guerilla wartare, 103.
Insurrection, revenues claimed, 264.
Insurrection policy of U. 8., 304.
Plllage, unlawful,
Plenary powers, grovlslonal courts,
courts of recor
Appoint war courts Judicially set-
tled, 141.
Political views, modify powers of com-
mander, T1.
Polltslgal goveraments, experimental, 87,

Police power, depends on circum-
stances, i
foundation of,

Polltsrz, in occupation,

, 81.
Military, determined by whom, 278.
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Pollgy, of trade, Treasury Department,

Of U. 8. in re Insurrection in Phil-
ippines, 304.
Local, In re territory of rebels, 307.
Of U. 8, as to rirhts of people "after
mmtary government, 361, 362.
Generous, misunderstood, 523.
Involved in bills of lndemnlty 682,
Possession, rule for seizure in, incor-
poreal rights, 236.
Title of conqueror only on, 238.
Posse comlitatus, weakness of, 578,
Fallure of, 57 75,

Post liminium, what vests title, 228.
Poaeu,sexpress and implied, 7.

ar, 8.
What, determines policy, 278.

Powera, implied, of executive
martial law, 369,

Powers, military, fears of, 432.

Powers of govermment, to exercise
martial law, 438.

Powe all placed in commander-in-
chiet, 457,

Prejudice, euly,
rule,

Pre-sesrsvatlon, of rights of all, question,

in re

disfavored military

President, meeting war emergenc b.
Powers as commander-in-chief, 1 15
Political governments,

War power of, 138,

Autnority to license trade, 281.

Ax'tmy3 and navy officers responsible

Authorized to call in the military.
when, 9, 500.

Independent in Federa! matters, 501,

Authority of, may be entrusted to
subord natea, 502,

Cosnl%rmed martial law in Missouri,

Subject to Congress, when, 529.
Revokes martial law measures, end
Civil War, 637.
Aust:}’orlty of, impugned *-- Congress,
Decides what State authorities to
recognize, 569.
Exercise discretion when State calls
for assistance, .
Determines under whom the military
to act, 662, 563, 564,
Authority of complete when called
in by other State, 66
Exercised power to suspend habeas
corpus, 588.
President Lincoln, course of, in Rebel-
lon, 491. .
Prlnclple-, apglicable to military gov-
ernment
Axigllllca.ble to martial law, by whom,

Enforcing martial law defined, 531.
For enforcing British martial law,
408, 409, 410, 411, 413, 413.
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Procedure, military commission same
as court-martial,
Of martial law courts, 621,
Proclamation, not necessary, if issued,
effect of, 24.
Of Lincoln, September 15, 1863, 530.
Property, rrlvnte, rights, 168 to 245.
Appropriating, 172.

Prople?rsty rights, In vanquished states,

Property, rule of enemies’, 169.

Right to selze enemies’, 170.

Who has right to seize enemles 171.

When belones to State, and how.
197, 198,

On land and sea, 200,

Taking of, a8 coercive measure and
exceptlons. 201, 202, 203.

Taken in lleu of ensla.vement 209,

Pillage of, unlawful,

By contribution, 211,

Property, real aad personal, no distinc-
tlon in taking, use or destruction
is the distinction, 208.

Propzelrzty, exempted, levies en masse,

Taken on battle-flelds, 214.
Przlizgte, 4th rule, may not be seized,

Private, destroged a8 well as appro-
priated, 217, 218,

Destroyed as punishment, 219, 220,

Kinds that may be seized or de-
stroyed, 221.

01!2 enemy, rule for confiscation, 225,

26.
Exﬁx_?y's. under militar-- occupation,

Movable private, what vests title
“post liminium,” 228,

Rules of corporeal same as incorpo-
real, 229.

Immovable, under military occupa-
tion not ipso facto, 234.

Immovable, when may be selzed, 235.

Rule for selzure of lncorporeal
rights, 236

Purchaser of enemy’'s, at own risk,
237, 238, 239

Immovable, of private parties not
conﬂscable 240.

Private, under milltary occupation

;n&y be alienated unless forbidden,

Private, acts of de facto government
in re, 242, 243, 244,

Purchased under milltary occupa-
tion, 245.

Private, to be protected from unnec-
essary destruction, 267.

Private. obligation of
269, 270,

Public, 246 to 271,

Qf State, selzure. no tenderness, 246.

Of State, selzure gives title, 257.

Discriminates in movable and im-
movable, 248.

conquerors,

MILITARY GOVERNMENT AND MARTIAL LAW.

Propherty,ztlgtle acquired by conqueror
ow

Reversion of rights in, when, 253,
2564, 2566, 266, 257.

Publlc
269, 2

szélllstorlcal value, to be preserved.

wanton destruction, when,

Imzra'lé)-va.ble state, paramount force,

nghf to destroy same as to appro-
priate, 265,

Publlc obllgation of conqueror, 269,

Goz\’llei-rnment to be alienated when,

Promptness, military government to
exercise, 324.
Prosecutions, at home, for martial law
acts in colonies, 392.
Protection,
ants, 56
To officers b Indemnlty Act, 533, 5634.
Of State by Federal government, 558.
Of officers by statute, 650.
Provisional court plenary powers,
courts of record, 140.
Provost courts, eneral jurisdlctlon. a
war court, 136, 136, 137,
Proximity, of enemy, ca.use for mar-

and alle la.nce of inhabit-
27, 29,

Public pollcy, foundation, rule of non-
intercourse
Tunishment, of community for act of
one member, 204.
Of community for act of one member,
Hague Conference, 206.
Punishment, right of, martial law, 528.
Purchasers, at own risk,
Purchases, under Confederate ‘confisca-
tion acts, 244, 245.
Under mmtary occupation, 245.

R
Rehel rlght to, one of expediency. 298,

Rebel-, territory of, treated as bellig-
erents in local justicla.ry, 123, 124,

Territory of. local policy.

Rule of confiscation, 178.

Rebellion, common law not sulted to
case of, 483.

Lincoln’s course, 491.

Spérit of, cause for drastic measures.
Reelgl7e7u apirit, abroad in the land.
Reconstriction, Civil War, martial law

during, b i

Act, amounts to martial law, 542.

Mmtarv administration of, martial

law,
Acts, mmtary despotlsm 549.
Rexnhr Army, deference to civll au-
thority, 651.

Relatlon, between power to suspend
habeas corpus and to order mar-
tial law, 526.
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Rellef, for ‘ military,
authoritles, 662, 563

Reluctance, cause of drastlc measures
martla.i law, 644, 546

Remedial legisliation,
ships of war, 319,

Rents, seizure of, 47.
Reptée-nve measures, in insurrections,
04. :

support of civil

t(t)) meet hard-

Reprisal and retaliations, attempts to
avold, .

Republlun government, what consti-
tutes, matter of Federal cogniz-
ance, 556, 5567.

Ren%t;;nlbﬂlty, of commanders, 306 to

Of Army and Navg officers, 308.

Of subordinates, 3

Kind of, of commanders, 310.

Military, 311, 312,

Of conqueror, when and what, 313

Military, to neutrals and subjectq
of dominant state,

Of official in judlcial capaclty. 323.

Rule for, of subordinates, 326.

Rule for, of commanders, same as of
judges, 326, 827, 328, 329, 330, 331.

Of commander appointlng military
commission. 3s1.

Of members of war courts, 338.

Rule of, members of war court, 340.

Civic. characteristic of martial law,

381,
© Civil. of mllitary officer of martlal
law, England. 416, .
For abuse of power, martial law, 430.
Of official, common law rule. martial
law, 431,
For accldental kiliing, 445, 446, 447.
For arrests out of martial law dis-
trict. 609, 510.
English rule for, in the fleld, 583.
Court-martial attaches to martlal
law courts,
Ofsacé)mmanders martial law, 830 to

Of officials, 630, 631. 632.

Rule of. in ancient times, 638.
Of subordinates, 667 to 676.
Military, In modern times, 664.

Renponsibility rule, of subordinate and

superior. 666.
Of subordinate, 667 and 668,
Of subordinate special, 669. 670, 671.
Of subordinate not absolute 627.

Renponslbility, of member of mlilitary
tribunals same as orders to an in-
dividual. 673, 674.

Of trlbunals, 676, 678.

Revenues of property. in military oc-
cupation do not belong to ousted
government, 263, 264.

lle-lntnnce to luw-, authority martial
law, 594,

Right, to establlsh military govern-
ment, 19, 22.

669

Right, of people when civil govern-
ment succeeds military govern-
ment, 350, 351, 352.

Ot the few, gives way to preserva-
tion of the many, 371.

Of people, necessities of government
under martial law, 383, 4.

Of arrest, trial
martial law, 528

Rights saad obligations, of the mili-
tary, 656,

Mot‘sﬁct, attempt to quell rebellion,

and punishment,

Risk, purchaser takegat own, 237, 239.
Royal prerogative, British martial law,

Rules of evidence, before martial tri-
bunals, 624,
Military officers, 625, 626, 625.
British, 627.

S
Gncklnﬁg cities of Bpanish Peninsula,

Sacrifice, of rights of few, when, 655.
s-luta{y character, of subordinates’
rule

Scot:, G.en3 judlcal system in Mexico,

Conduct 1n Mexico,
court, 335.
Secret machinatio may ustif -
tial law, 473, n.’f' . v mar
s ‘Authorﬁﬂ malrtlalllaw 594 595.
eisure rule private mo erty, 216.
v&yhat' may be subject of, p v
“Q'fsn property may be subj(‘ct of,

Invoking war

(Qf stattelzﬂproxf)ert - 246,

Hves e of state pro ert 247,

Of works of art, 258, perty.

&lt—deteneoe, a rlght of courts and oth-
ers

Justification of martial law, 481,

Severity, of subordinates’ rule. 659.

Smith, Bell & Co.. Manila, old State
rights revert, 254.

Smith, Thorington vs.,, 243.

So«lg;y. dutles of, under Insurrections,

Allgglance and protection basis of,

South Africa., character military gov-
ernment,
Guerilla warfare 108,
British experience, war courts, 343.
Southern Statesn. svirit of r~wellion
caused drastic measures, 546.
Soldlers and citizens, laws of occuna-
tion applicable to. 142,
Soldiers and camp-followers, subject to
laws of war, 143,
Soldlers, amenable to laws of war, 147.
Soldiers snd civilians, martial law ap-
plies to both. 366.
Spain. ousting severeignty. capture of
Manfla, 4
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Spain, military government in, 72.

Sparmish Peninsula, sacking cities, 215.

Speclul, resaponslblllty rule of subordi-
nate,

Speculations, carried too far, 6536.

State, limits danger from within or
without, int.

Policies and martial law, int., 16
Polictes, character of mmtary. 111
State, deposed, efficacy judgments, 168.
State, vanquished, property rights, 175.
State, when pro ertfr belongs to and

how taken,

State, property, scized wlthout tender-
ness, 246.

sut;k;-l‘hu, revert when, 253, 264, 256,

State, policy, determined by whom, 278.
Law-making power of may pro-
.. _scribe laws, .
May rely on levies alone, 110.
Resg nslbl% for acts of subordinates

Posl}gy of, to sustain military officers,

Calls assistance, President exercises
discretion, 561.

President determines under whom
éraalitarv sent into, shall act, 562,

Limit in, of Federal jurisdiction, 565.

Demands protection of Federal Gov-
ernment, President, 566.

Subordinate to military, when, 569.

Rt hts of people after Civil War,

J’ud e of zseceselty for martial law,
en,

Has ri ht of self-defence, 480.
Autho ty may Invoke martial law

stnte nbjeet-, responsibilit- to, 317.

State, aunthorities, subordinate in Fed-
eral matters, 501.

State, martial law, distinct from Fed-
eral, 554.

State, lnvnde,ld, Federal Government as-
sists,

State. le;-l-lntun, when call on Federal
Government, 558.

State, awthorities, President decides
what, to recognize, 559.

State executive, invokes martial law,
occaslion necessity, 567, 568.

Statutes, In the absence of, customs
of war control Invoking of war
courts, 336.

And customs of war give authority
to military commission,

War courts cognizant all cases ex-
cept in provision of. 343. 344.

Features of martlal law, 389, 390

Authorizing the military to pay re-
gard to clvil jurfsdiction, 560.

Protection of officers 650.

Of repose, bill of indemnlty a, when,

MILITARY GOVERNMENT AND MARTIAL LAW.

Statutes, bills of indemnity after Civil
War, 683, 684, 6865, 686,

st-tutory law, those subject to, 159,
Basis of mifltary commission, 609.

Step;n,le(;l, Justice, on subordinates’ rule,

Strasburg, Germans at, 301,

Subjugated people, responsibility of
commanders to, 313.
Snbmlulo? tacit, to military occupa-
tion
Subordinates, State
when, 309,
Rule for responsibility of, 826.
May enforce authority of President,

02,
Responsibility of, 6567 to 676.
If prosecuted, cannot set u
ful orders of superior, 65
Subordimates’ rule, 659, 660, 661, 662.
Salutary character ot 667.
Left in some doubt,
Special, 669, 670, 671.
ot absolute, 672.
Subordinates and superiors, responsibil-
ity of, 666.
S-mn}nryésmlllt-ry tribunals, authority
o
Suppllel, right of army to take, 194.
Support, of officers within proper jur-
isdiction, 647.
Suppression of disorder, what rights
and obligations of ml]ltarg 656.
Superiors, to have obedience, 8b66.
Subordinates cannot set up unlawful
orders of, 658.
Ressspzonslble for subordinate,

responsible for,

unlaw-

when,

Acting in good faith, no exemplary
damages, 663
Superiors and subordimates, difference
in responsibility rule,
Supreme Court, on war powers, int., 10.
On confiscation, 186.
Action of, in evasion of trade laws.

284,

On martial law, 427, 428,

Onli sstate exercising martial law, 504,
0

Holding martlal law a state of war.
07.

Of State, when military above S8tate,
569.

Sustaining officers in line of duty.

In re Neagle, 651.
Surrender, of territory, when, 345.

T
Tamey, Chief-Justice, Merryman case,
490.
Teunessee, Coleman vs., 162.
Territory, occupled, regarded as for-
eign, 57. 58.
Trade. 272 to 286,

Territory. military, regulations in re
merchandise, 291.
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Territory of rebels, treated as bellig-
erents In local justiciary, 123, 124,

'l‘errltory, reclaimed from rebels, pol-
(ir of government local, 307.

Held by conqueror, when, 345,

Territory, held permanently, change
of government, when, 346, 347, 348,
349.

Territories, martial .law of, distinct

from Federal, bo4.
Martial law in, 671, 672, 573, H74.

Territorial limits, martial law courts’,
Jurisdiction, 614.

Terror, may justify martial law, 472,

Theatre of operations, Articles of War
apply, 145.

Theatre of war, onlY place mllltary in-
stitute martial law

Theory, of martial law in b S.. 20 to
440; see Martial Law.
Of martial law courts, teriorial

limits, 614,
Thorington va. Smith, 243,
‘Title, post liminfum, to movable prop-
erty, 228,
Only on possession of conqueror, 233,
By seizure of coaqueror of stiate
property, 247,
In removable and immovable prop-
erty, 248.
Of conqueror acquired how, 249.
Records of, to be —reserved, 261.
'l‘rndz?swith occupled territory, 272 to

President authority to license, 281.
Policy of, Treasury Department, 282,
Trade, laws of, attempts to evade, 283.
Attempts to evade, action of Su-
preme Court, 284.
Trade, stopped by war, 285,
Trade intercourse, when and where {l-
legal, 289, 290
Exception to rule in re enemy, 292.
Trade, case in Sulu Archipetago, 294.
Restrictions of, in war, founded on
public policy, 296.
Teeaty, necessary to é)ermanent mili-
tary government,
Territory surrendered b{, when, 343.
'l‘renzlsuzry Department, policy of trade,

'l‘rlnlﬁg'rlme-, under common law, 161,
1

'l‘rlnl, of meutrals, criminal offencesy,
Right of, martial law, 528,
Trals, under 63rd Article of War, 158.
Of clvillans under 63rd Article of
War, 160.

Tribunals of invaded country, no jur-
isdiction over whom, 149, 150, 151,
152, 153,

Tﬂb;&nl-, milltary government, 333 to

British martial law, character of, 395,
Tribunals, martial law, 605 to 629
Correspond to offences of the times,

Legailty questioned, 606,
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Tribunals, muru.l law, authority, 607.
When invoked,
Tribunals, if had Jurlsdlction, not re-
sponsibie for fallure of facts, 675.
Members of, acting mallciously 673.
Turbulence, judgments in times ol' 64y,

U

Unlon, division of friends of, in Mis-
sourl, 6520.
United States, armies, instructions in
the field, int., 7.
United States Army system, deference
civil authority, 565.
United States, and the Confederacy,
martial law, 439,
Early services ln
martial, 334
Great Brltaln. treaty in re confisca-
tion, 224.
Martial law in times of peace, 384;
see Martial Law.
Martial law, cases to be tried in, and
in British, 393, 394.
Martial law theory, 420 to 440.
bupzrfme Court on martial law, 427,

lnvoklng court-
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Martial law ln, offspring of neces-
sity, 437 to 440.

Supreme Court, on State exercising
martial law, 504 6506.

Inacrgﬂsed demand for martial law,

Martial law, cases to be trled in, and
in British, 393, 3
M%x;tlal law, tribunals invoked when,

Mliltitar%:;)mcers respect civil author-
\Vhen military called in, 498,
Moves to protect State from Iinva-
sion, 557.
Supreme Court,
cials, 634, 635,
Officials, triable in U. 8. courts, 652.
United States poliey, in establlshlng
military government, 40.
Insofihillpplnes in re insurrections,

on suslaining offi-

After military government, 351, 352,
Uniawful, orders of superior cannot be
8et up by subordinates, 658.
Orders of superior executed by sub-
ordinate, 660, 661, 662.

v
Vangquished states, property rights in,

VIgilnnce, military government to ex-

ercise, 824,
Vielence, domestic, in State, Federal
Government called in, 558.

w

War, amelforation of hardships, int., 6.
Tendenc to make more humane

nt.,
Right to declare, 2.
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War, origin of, 8.

Existence without declaration by
Congress, 6

Complete powers, 8.

Irregular warfare cannot be legal-
tzed, 104,

Laws of, in occupied territory, 113
to 168,

Laws of, those subject to, 143-159.

At once suspends Intercourse, 285.

How brought home to people, 286.

Warning of, to dealers, 287, 288.

Exceptions to rule of no trade with
enemy, 292,

Precipitated, not to avoid existing
contracts, 293, 294.

Rule of, non-intercourse founded on
public policy, 295.

Laws of, limit commander in mill-
tary government, 305.

Hardships of war ameliorated by
legislation, 319, 320.

Actual, may not exist, then mar-
tial law, England, 402, 403.

In time of, commander may extend
authority, 503.

State of, U. 8. Supreme Court holds
martial law a. 507.

During, martial law, 519.

During. bill of rights not effective,
nor cloak for license, 591.

War powers, decisions of Supreme

Court. int,, 10,

Limited by laws of war, 10.

Of President, 138.

War, customs of, control invoking war
court, 336,

And statutes give authority to mili-
tary commission, 339.

War, exists till when, 364.
War povwer, an extension of the police

power, 369.

wWar, active, not necessarily theatre of

martial law,

MILITARY GOVERNMENT AND MARTIAL LAW.

War, laws of, basis of martial law, bel-
flgerents, 380.
War conditions, British QGovernment,
martial law, 387.
War judiclary, Memphis, Tenn., 126.
War courts, with civi] jurisdiction, 131,
At New Orleans, 132,
Jurisdiction extended, 139.
Appointment, how, 141
D g;%ngulshed from courts-martiual,

Early Instances of invoking, 834.

Conduct of Gen. Scott invoking, 335.

How invoked,_ .46,

Responsibilities of members of, 338.

Rul;e tog responsibilities of members
of, .

Jurisdiction as to persons, 341.

0Of what cases cognizant, 342, 348.

War Department. defining course of

affairs, 531, 532.

War emer eney, President's duty. b.
War measures, martial law, int,, 25.
Mnartial law {n U. 8., 436.
Martial law In colonies, 45u.
War tarifts, 68, °
War of 1812, Articles of War, 639.
Weaknens, civil authorities and posse
comitatus. 578.
“'th;stgr‘n view authority martial law,

Wellington, occupation south France,
17

In I';rance. 300,
Wilkes, came of, U. S. Navy, 633,
“’Illen.2 Justlce, on subordinates’ rule,
67

Writ of habeas corpus, suspension of
in New Mexico. 512.
Privilege in Colorado, 513.
Power to suspend, and martial law.
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